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UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
AGENCY APPEAL PRE-ARGUMENT STATEMENT (FORM C-A)

I:I PETITION FOR REVIEW

2. PLEASE TYPE QR PRINT. 3. STAPLE ALL ADDITIONAL PAGES.

CAPTION:

National Labor Relations Board

V.

Deep Distributors of Greater N.Y., Inc. d/b/a
The Imperial Sales, Inc.

AGENCY NAME: AGENCY NO.:
NLRB 29-CA-147909
DATE THE ORDER UPON WHICH | ALIENNO:
REVIEW OR ENFORCEMENT IS (Enmigration Only)

SOUGHT WAS ENTERED BELOW:
June 20, 2017

DATE THE PETITION OR Is this a cross-petition for review /
APPLICATION WAS FILED: cross-application for enforcement?
July 21, 2017 hes [V
Contact Counsel’s Name: Address: Telephone No.: Fax No.: E-mail:
Information
for Linda Dreeben 1015 Half Street SE  (202) 273-2960 (202) 273-0191 appellatecourt@
Petitioner(s) Washington, DC 20570 nirb.gov
Attorney:
Contact Counsel’s Name: Address: Telephone No.: Fax No.: E-mail:
Information
gr dent(s) Saul Zabell 1 Corporate Drive, Suite 103 (631) 589-7242  szabeli@laborlawsny.com
espondent(s :
Attorney: Bohemia, NY 11716
JURISDICTION | APPROX. NUMBER | APPROX. Has this matter been before this Circuit previously? D’es No
OF THE COURT | OF PAGES IN THE NUMBER OF
OF APPEALS RECORD: EXHIBITS IN If Yes, provide the following:
(provide U.S.C. THE RECORD:
title and section): Case Name:
29 US.C. 1457 33 24 Cir. Docket No.: Reporter Citation: (f.e., F.3d or Fed. App.)
160(e)

ADDENDUM “A*: COUNSEL MUST ATTACH TO THIS FORM: (1) A BRIEF, BUT NOT PERFUNCTORY, DESCRIPTION OF THE
NATURE OF THE ACTION; (2) THE RESULT BELOW; AND (3) A COPY OF ALL RELEVANT OPINIONS/ORDERS FORMING THE

BASIS FOR THIS PETITION FOR REVIEW OR APPLICATION FOR ENFORCEMENT.

ADDENDUM “B”: COUNSEL MUST ATTACH TQ THIS FORM: (1) THE RELIEF REQUESTED; (2) A LIST OF THE PROPOSED
ISSUES; AND (3) THE APPLICABLE APPELLATE STANDARD OF REVIEW FOR EACH PROPOSED ISSUE.

PART A: STANDING AND VENUE

v [aGENCY

PETITIONER / APPLICANT IS:
THER PARTY

NON-PARTY (SPECIFY STANDING):

STANDING YENUE

COUNSEL MUST PROVIDE IN THE SPACE BELOW THE FACTS OR
CIRCUMSTANCES UPON WHICH VENUE IS BASED:

The unfair laber practices occurred in Bethpage, New
York.

IMPORTANT. COMPLETE AND SIGN REVERSE SIDE OF THIS FORM.

Page 1 of 2
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PART B: NATURE OF ORDER UPON WHICH REVIEW OR ENFORCEMENT IS SOUGHT

(Check as many as apply)
TYPE OF CASE:
ADMINISTRATIVE REGULATION/ RULEMAKING IMMIGRATION-includes denial of an asylum claim
BENEFITS REVIEW IMMIGRATION-does NOT include denial of an asylum claim
X UNFAIR LABOR TARIFFS
HEALTH & SAFETY OTHER:
COMMERCE (SPECIFY)
ENERGY
{. Is any matter relative to this petition or application still pending below? QO Yes, specify: I__INO

2. To your knowledge, is there any case presently pending or about to be brought before this Court or another court or administrative agency

which: —
(A)y  Arises from substantially the same case or controversy as this petition or application ? D’ es / No

(B) Involves an issue that is substantially similar or related to an issue in this petition or application ? |:|Yes / 0

If yes, state whether O “A,” or © “B,” or O both are applicable, and provide in the spaces below the following information on the other action(s):

Case Name: Docket No. Citation: Court or Agency:

Name of Petitioner or Applicant:

Date: Signature of Counsel of Record:
8717 fs/ Linda Dreeben
NOTICE TO COUNSEL

Once you have filed your Petition for Review or Application for Enforcement, you have only 14 days in which to complete the
following important steps:

1. Complete this Agency Appeal Pre-Argument Statement (Form C-A); serve it upon your adversary, and file it with the
Clerk of the Second Circuit in accordance with LR 25.1.
2. Pay the $500 docketing fee to the Clerk of the Second Circuit, unless you are authorized to prosecute the appeal without payment.

PLEASE NOTE: IF YOU DO NOT COMPLY WITH THESE REQUIREMENTS WITHIN 14 CALENDAR DAYS, YOUR
PETITION FOR REVIEW OR APPLICATION FOR ENFORCEMENT WILL BE DISMISSED. SEF LOCAL RULE 12.1.

Page 2 of 2
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Addendum A to Form C-A

National Labor Relations Board v. Deep Distributors of Greater N.Y.,
Inc. d/b/a The Imperial Sales, Inc.
2d Cir. No. 17-2250

(1) Nature of the Action

The National Labor Relations Board applies to this Court for enforcement of
its Order issued against Deep Distributors of Greater N.Y ., Inc. d/b/a The Imperial
Sales, Inc., on June 20, 2017. The Board found that Deep Distributors violated
Section 8(a)(1) of the National Labor Relations Act, 29 U.S.C. § 158(a)(l), by
threatening employees with discharge and other reprisals if they selected union
representation, giving the impression that union activities were under surveillance,
telling employees it would be futile to select union representation, interrogating
and threatening employees, implementing new work rules in retaliation for
employees’ protected activities, and threatening employees for participating in
Board proceedings. The Board also found that Deep Distributors violated Section
8(a)(3) of the NLRA, 29 U.S.C. § 158(a)(3), by discharging eight employees
because they engaged in union and other protected activities.

(2) The Result Below

The Board found that Deep Distributors violated Section 8(a)(1) and (3) of
the NLRA, 29 U.S.C. § 158(a)(1), (3).

(3) A Copy of the Board’s Decision is Attached
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Addendum B to Form C-A

National Labor Relations Board v. Deep Distributors of Greater N.Y.,
Inc. d/b/a The Imperial Sales, Inc.
2d Cir. No. 17-2250

(1) Relief Requested

The National Labor Relations Board applies to this Court for enforcement of
1ts Order issued against Deep Distributors of Greater N.Y., Inc. d/b/a The Imperial
Sales, Inc., on June 20, 2017. The Board’s Order requires, inter alia, that Deep
Distributors cease and desist from the violations found and from in any other
manner interfering with, restraining, or coercing employees in the exercise of their
rights under the NLRA. Affirmatively, the Order requires that Deep Distributors
make whole and offer to reinstate the eight discharged employees, rescind the
unlawful work rules, post and read aloud a remedial notice, publish the remedial
notice 1n three publications of general local interest and circulation, and furnish the
union, upon request, with lists of the names, addresses, and classifications of
employees.

(2) Proposed Issues

Whether substantial evidence in the record supports the Board’s findings |
that Deep Distributors unlawfully discharged employees for engaging in union and
other protected activities, threatened employees with discharge and other reprisals
if they selected union representation, gave the impression that union activities were
under surveillance, told employees it would be futile to select union representation,
mterrogated and threatened employees, implemented new work rules in retaliation
for employees’ protected activities, and threatened employees for participating in
Board proceedings.

(3) Applicable Standard of Review

This Court will uphold the Board’s factual findings if they are supported by
substantial evidence in the record as a whole. 29 U.S.C. § 160(e); Kinney Drugs,
Inc. v. NLRB, 74 F.3d 1419, 1427 (2d Cir. 1996). The Board’s legal
determinations will be upheld if they have a “reasonable basis in law” and are “not
arbitrary and capricious.” Cibao Meat Prods., Inc. v. NLRB, 547 F.3d 336, 339 (2d
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Cir. 2008) (internal quotations omitted). The Board’s selection of a remedy is
reviewed for abuse of discretion. NLRB v. G&T Terminal Packaging Co., 246
F.3d 103, 119 (2d Cir. 2001).
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NOTICE: This opinion is subject to formul revision before publication in the
Lound volumes of NLRB decisions. Readors are requested to notify the Ex-
ecitive Secretony, National Lobor Refations Bowrd, Fushinglon, D.C.
20570, of any typographical or other formal errors so that comections can
be ficluded in the bound vohines.

Deep Distributors of Greater NY d/b/a The Imperial
Sales, Inc. and United Workers of America, Lo-
cal 660 and Henry Hernandez. Cases 29-CA—
147909, 29-CA-157108, and 29-RC-146077

June 20, 2017
DECISION AND ORDER

BY CHAIRMAN MISCIMARRA AND MEMBERS PEARCE
AND MCFERRAN

On May 6, 2016, Administrative Law Judge Steven
Davis issued the attached decision. The Respondent
filed exceptions and a supporiing brief. The General
Counsel filed an answering brief and cross-exceptions
with a supporting brief.

The National Labor Relations Board has considered
the decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’s rulings, find-
ings,! and conclusions as discussed below and to adopt
the recommended Order as modified and set forth in full
below.?

This consolidated unfair labor practice and representa-
tion case mvolves allegations that the Respondent violat-
ed Section 8(a)(1) and (3) during an organizing cam-
paign. The Respondent also filed objections alleging that
certain conduct by the Union warrants setting aside the

! The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established poliey is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the refevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), entd. [88 F.2d 362
{3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings. In addition, several of the Respond-
ent's exceptions allege that the judge’s rulings, findings, and conclu-
sions demonstrate bias and prejudice. On careful examinstion of the
judge’s decision and the entire record, we are satisfied that the Re-
spondent’s contentions are without merit.

2 We shall modify the judge’s reconmmended Order in accordance
with ow decision in AdveServ of New Jersey, Inc., 363 NLRB No. 143
(2016). and to conform to our findings and standard remedial langnage.
We shall substitute 2 new notice io confornt to the Order as modified.

In accordance with our recent decision in King Scopers, Inc., 364
NLRB No. 93 (2016), enfd. in rel. part, King Soopers, Inc. v. NLRB, _
F.3d¢ _ (D.C. Cir. June 9, 2017), we shalt also order the Respoadent to
compensate affected employees for their search-for-work and interin
employment expenses regardless of whether those expenses exceed
interim earnings. Search-for-work and inferim employmeat expenses
shall be calculated separately from taxable net backpay, with interest at
the rate prescribed in New Horizons, 283 NLRB 1173 (1987), com-
pounded daily as prescribed in Kentuchy River Medical Center, 356
NLRB 6 {2010). For the reasons stated in his separate opinion in King
Scopers, supra at 12-16, Chairman Miscimarra would adhere to the
Board's former approach, treating search-for-work and internn em-
ployment expenses as an offset agamst interim earnings.

365 NLRB No. 95

?12 680772017, 7095157, Pagss &f #°

election, which the Union won by a vote of 9 to 5, with 3
challenged ballots, a poteniially determinative number.
The judge found that the Respondent violated Section
8(a)(1) of the Act by threatening employees with termi-
nation and unspecified reprisals, giving employees the
impression their protected activities were under surveil-
lance,’? interrogating employees,’ promulgating new work

} In adopting the judge’s finding that the Respondent violated the
Act when Amjad Malik gave employees the impression that their pro-
tected concerted conduct was under surveillance, we disregard the
Respondent’s bare exception fo the judge’s finding. In doing so, we
note that not only did the Respondent fail to brief the exception, but the
Respondent failed fo cite to any portion of the judge’s decision address-
g the surveillance issue and failed to cite record evidence in support
of its exception. Helsum de Puerto Rico, Inc., 344 NLRB 694, 694 fn,
1 (2005) (“The [rlespondent merely recites the findings excepted to and
cites to the judge’s decision without stating, either in its exceptions or
its supporting bzief, on what grounds the purportedly erroneous find-
ings should be overfumed. . . . [Wie find, in accordance with Sec.
102.46¢1)(2), that the [r]espondent’s execeptions . . . should be disre-
garded.™), enfd, 436 F.3d 265 (1st Cir. 2006). See also, New Concept
Solutions, ILC, 349 NLRB 1130, 1134 fn. 2 (2007).

Moreover, we find no merit in the Respondeat’s exception to the
judge’s finding that Malik was a supervisor. The record supports the
judge’s finding that Malik had authority to assign and direct employees.
approve time off, and discipime employees. See Oakwood Healtheare,
348 NLRB 686, 687 (2006). In particular, we note the unrebutted
testimony that Malik disciplined one employee and terminated two
others. To the extent that evidence of Malik’s authority to terminate
employees rested upon hearsay testimony, there were no kearsay objec-
tons made by the Respondent at trial and it filed no exceptions on that
basis.

In concurring with his colleagues” finding that Amjad Malik is a su-
pervisor under See. 2{11) of the Act, Chairman Miscimarra relies solely
on Malik’s possession of authority to discipline and discharge employ-
ees. Chainnan Miscimarra disagrees, however, that Malik’s February
17, 2015 comments to employees Jose Michel Totres and Jose Wilfre-
do Argueta created the impression that those employees” union aciivi-
fies were under surveillance. Chairman Miscimara recognizes that
under Sec. 102.46(b)(2) of the Board’s Rules and Regulations, the
Board may disrepard an unargued exception. The Board is not required
to do so, howeves, and Chairman Miscimarsa believes it is appropriate
to address unargned exceptions in certain circumstances, including
where the record evidence is insufficient to support an unfair labor
practice finding. See Ozburn-Hessey Logisties, LLC, 362 NLRB No.
180, slip op. at 6-7 fi. 5 (2015) (Member Miscimarra, dissenting in
part). That is the simation here. The recozd shows that Jose Michel
Totres and Jose Wilfredo Argueta openly engaged in union activity by
speaking with the Union’s representative while standing next to Ins
wvehicle, which was parked directly across the street from the Respond-
ent’s facility—"in direct view of the Respondent’s business,” as the
judge found—and on which a large “Local 660" flag was prominently
displayed. All this was readily visible to anyone looking out of the
Respondent’s office window. When union activity is conducted open-
ly, it is unreasonable to conclude that statements indicating that the
activity has been observed create an impression of surveillance. See,
e.g., Waste Management of Arizona, 345 NLRB 1339, 1339-1340
(2005) (manager did not create impression of surveillance by telling
employee “he knew that employees had held a union meeting,” where
the General Counsel did not show that the meeting was leld in secret,
and “given the various other ways in which [the manager] migit have
learned of the nonsecret meeting™); Michigan Roads Muintenance Co.,
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2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

rules in Tesponse to Section 7 activity, telling employees
it would be futile to select the Union as thewr collective-
bargaining representative, and threatening employees
with deportation for testifying at the Board hearing,® The
judge also found that the Respondent violated Section
8(a)(3) and (1} of the Act by terminating eight employees
for engaging in union and protected concerted activity.
The judge ordered some, but nat all, of the special reme-
dies requested by the General Counsel $ In the represen-

344 NLRB 617, 617 fn. 4 (2005) (manager did not create impression of
surveillance by tefling employee who had just finished .placing union
flyers on vehicles parked in employer’s paridng lot not to “start that
union stuff on this properéy,” where the employee’s union activity was
conducted “in the open”). Moreover, Malik did not reveal detaifed
knowledge of the employees’ union activities. Cf United Charter
Servieg, 306 NLRB 150, 151 {1992) (even assuming employees” union
meeling at a restaurant was comtnon knowledge, manager created an
mpression of surveillance when he “went into detail about the extent of
the {meeting] and the specific topics femployees] discussed™). Accord-
ingly, Chairman Miscimarra would dismiss the allegation that the Re-
spondent unlawfully created an impression of surveillance.

4 Chairman Miscimarra agrees with his celleagues that the Respond-
ent, by its manager Tony Bindra, coercively interrogated employee
Roberto Reyes in violation of Sec. 8(a)(1) of the Act when Bindra
questioned Reyes about an FLSA lawsuit that had been fiied on behalf
of Reyes and his fellow employees. He finds it unnecessary to pass on
the judge’s finding that Bindra’s questions about the lawsuit posed
during a subsequent employee meeting also violated Sec. 8(a)(1) be-
cause this additionsl finding does not affect the remedy aad is therefore
merely cumulative.

¥ The Respondent initiaily contested the General Counsel’s allega-
tion that it violated Sec. 8(a)() of the Act by threatening employees
with unspecified reprisals and discharge and telling emplovees that it
would be futile to select the Unicn as their collective-bargaining repre-
sentative. When confronted with an audio recording of these threats at
the hearing, the Respondent amended its answer to the complaint and
admitted the violations. Although the Respondent subsequently filed
exceptions to the judge’s finding of these violations, it failed to present
any supporting argument. We find, pursuant to Sec. 102.46(b)}2) of the
Board’s Rules and Regulations, that these exceptions should be disre-
garded. See, e.g., NMew Concept Solutions, LLC, supra. 349 NLRB at
1136 fn, 2.

§ The judge recommended, among other remedies, that the Respond-
ent be ordered to publish the Notice to Employees in three publications
of local interess, twice a week, for a period of 8 weeks, and to supply
the Union with the names and addresses of current bargaining-unit
employees, updating that list for a period of 2 years. Contrary to our
colleague, we find these remedies to be justified based on the number
and serious nature of the violations found. We also note that on July 3,
2016, the United States District Court for the Eastemn District of New
York granted temporary injunctive relief under See. 10(j), ordering,
among other things, immediate reinstatement of five discharged em-
ployees. Drew-King v. Deep Distributois of Greater NY, Inc., 194 F.
Supp.3d 191 (ED.N.Y. 2016). The Respondent has not appealed the
district court’s order. The General Counsel, asserting that the Re-
spondent has not fully complied with the order, has petitioned the court
to hold the Respondent im contempt. These circumstances provide
further support for the ephanced publication remedy. See Lhikeowa
Guasket Ammerica, 337 NLRB 175, 176 (2001} (Board may impose addi-
tionat remedies “where reguired by the particular circumstances of a
case.”), enfd. 354 F.3d 534 (Gth Cir. 2004},

tation case, the judge recommended overruling the Re-
spondent’s objections.’

We agree with the judge’s findings for the reasons set
forth i his decision as further discussed below. In addi-
tion, as discussed below, we will refer Respondent’s
counsel to the Board’s Investigating Officer in connee-
tion with lus apparent aggravated misconduct at the hear-
ing in this case.

1. As stated above, the judge found that the Respond-
ent violated Seciion 8(a)(3) and (1) of the Act by termi-
nating eight employees: Jose Michel Torres, Jose Martin
Torres, Jose Wilfreda Argueta, Henry Hernandez,
Marvin Hernandez, Roberto Reyes, Javier Reyes, and
Apgustin Sabillon. For the reasons stated by the judge,
we affirm his findings that the Respondent violated the
Act by discharging Jose Michel Torres, Jose Martin

Chairmen Miscimarra does not believe that a publication remedy is
warranted in the circumstances of this case. Although he agiees that
the Respondent has committed numerous unfair labor practices war-
ranting a broad cease-and-desist order and a notice-reading remedy,
Chairman Miscimarra does not believe that the violations in this case
are comparable to the extreme and recurring unlawful conduct in the
rvare cases in which a publication remedy has been ordered by the
Board. See, e.g., Pacific Beach Hotel, 361 NLRB No. 65 (2014) (pub-
tication remedy ordered where recidivist respondents were found to
have violaied multiple provisions of the Act, the violations were severe
and pervasive and continued over the course of a decade, and the re-
spondents exhibited open comtempt for the Act’s requirements); Three
Sisters Sportswear Co., 312 NLRB 853 (1993) (publication remedy
ordered where recidivist respondent committed flagrant and repeated
violations of the Act, meluding laying off and discharging pro-union
employees, verbally abusing and physically assanlting employees,
blocking employees from exiting its office, instructing employees not
to speak to other employees, and having supervisors clap their hands
when employees looked up from their work), enfd. mem. 55 F.3d 684
(D.C. Car, 1995), cert. denied 516 U.8, 1093 (1996). If the Respondent
has failed to comply with the district court’s order in a 103} proceed-
ing, it is entirely appropriate for the General Counsel to seek a court
order lielding ¢the Respondent in contemps. But this is a matéer for the
district court to address. and Chairmen Miscimarra does not believe the
Board should rely in part on a mere assertion by the General Counsel
regarding the extent of the Respondent’s compliance with the district
court’s order to support ordering a publication remedy in this proceed-
ing. Further, Chairman Miscimarra would order a names-and-addresses
remedy conditionally, the condition being that the revised tally of bal-
lots show that the Union failed to receive s majority of the valid ballots
cast. Ifthe revised tally shows that the Uaion won the election, it will
be certified as the unit employees’ bargaining representative and enti-
tled to ask the Respondent to furnish it with information regarding the
unit employees it represents. Because such information is presumptive-
ly relevant to a union’s duties as collective-bargaining representative,
the Respondent would be duty bound to provide it, rendering a names-
and-addresses remedy unmecessary.

7 The judge recommended remanding the representation ease (o the
Regional Director to open and count four of the challenged ballots and
issue a revised tally. There were no exceptions to the judge’s resolu-
tion of the challenges (beyond the supervisory status of Amjad Malik,
discussed abave).
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Torres, and Jose Wilfiedo Argueta® In analyzing the
terminations of the other five employees, the judge found
that the Respondent’s purported reason for the discharg-
es—that the employees refused to sign new work rules—
was pretextual, and that the actual reason was that the
employees had engaged in union activity and protected
concerted activity. In the alternative, the judge found
that the Respondent violated the Act by terminating the
employees for refusing to sign the unlawfully promulgat-
ed work rules.

We agree with the judge that the terminations were un-
lawful, but we rely only on the finding that the Respond-
ent discharged these employees because they refused to
sign unlawfully promulgated rules® In adopting that
finding, we do not rely on the judge’s application of Tus-
caloosa Quality Foods, 318 NLRB 405, 411 (1995).
Tnstead, we rely on Long Island Association for AIDS
Care, Inc., 364 NLRB No. 28, slip op. at 1-2 (2016), in

which the Board found that the employer violated Sec--

tion 8(a)(1) by discharging an employee for refusing to
consent to an unlawful rule.

2. In adopting the judge’s recommendation to overrule
the Respondent’s election objections, we agree with the
judge’s determination that the alleged objectionable con-
duct—a confrontation between the umion president and
two of the Respondent’s agents—would not “reasonably
tend to interfere with the employees’ free and uncoerced
choice in the election™® Robert Orr-Sysco Food Ser-
vices, LLC, 338 NLRB 614, 615 (2002) (citing Baja’s

® Chairman Miscimarra agrees with the judge and his colleagues that
the Respondent violated Sec. 8(2)(3) and (1) of the Act when it dis-
charged employees Jose Michel Torres, Jose Martin Forres, and Jose
Wilfredo Argueta. As evidence that the employees’ union activities
were a motivating factor in the Respondent’s decision to discharge
these three employees. Chairman Miscimaira relies on the statements
made by the Respondent's warehouse manager Herbert Miller just 4
days after these employees were discharged, in which Miller told em-
ployees it would be futile to select the Union to represent them and
threatened employees with discharge and unspecified reprisals if they
selected the Union to represent them. However, Chairman Miscimarra
believes the Respondent did not create the impression that it was en-
gaging in surveillance of employses’ union activities. Accordingly,
unlike the judge and his colleagues, Chairman Miscimarra does not rely
on the creation of an impression of surveillance as evidence of the
Respondent's arti-union animus.

* We do not pass on the judge’s finding that the employees were dis-
charged because they had engaged in union and other protected con-
certed activity.

Member Pearce joins his colleagues in adopting the judge’s finding
that the Respondent violated the Act by terminating employees for
refusing to sign unlawfully promulgated rules. Member Pearce would
also adept the judge’s finding that the Respondent terminated the five
employees because they engaged in union and other protecied concert-
ed activity.

¥ In the absence of exceptions. we adopt the judge’s deeision to
overrule Respondent’s Objection 1.

Place, 268 NLRB 868 (1984)). The judge found that
Union President Gilberto Mendoza, Respondent’s Presi-
dent, Danny Bindra, and the Respondent’s attorney, Saul
D. Zabell, exchanged words and had very brief physical
contact when Mendoza attempted to exit the election area
in order to verify that the Respondent’s video surveil-
lance cameras were shut down before voting began.'
We find that this single interaction would not tend to
atfect the election results, particularly in the absence of
evidence that any employee other than the Union’s own
observer was aware of it before voting.

3. The record here suggests that during the course of
the hearing, Respondent’s attorney, Zabell, engaged in a
persistent pattern of aggravated misconduct that inter-
fered with the judge’s attempts to conduct the hearing. ™
The judge put Zabell “on notice that this is an admon-
ishment and a reprimand” on four separate occasions.

After reviewing the record, we have concluded that it
1s appropniate under Section 102.177(d} and (e)(1) of the
Board’s Rules to bring the allegations concerning Mr.
Zabell to the attention of the Investigating Officer for
investigation and such disciplinary action as may be ap-
propriate.’”  See Bethichem Tempie Learning Center,
Inc., 330 NLRB 1177, 1177 fn. 3 (2000) (Board referred
alleged attorney misconduct to the Investigating Officer
for appropriate disciplinary action, based on judge’s rec-
ommendation); see also McAllister Towing & Transpor-

11 1t is undisputed that the stipulated election agreement required that
the video surveillance cameras be shut down during the election. How-
evet, it is not clear that Mendoza had the tight to exit the election area
and enter the facility to verify that the cameras were disabled. In ana-
lyzing this objection, we assume he was not so authorized.

12 We do not rely on the judge’s finding that “nine votes to five is
not a close vote.”

13 Zabell’s apparent misconduct ineluded the following unjustified
and repeated behavior: bullymg and intimidating the Respondent’s
witnesses, including by making threats to report them to imunigration
authorities; faisely acousing the Union's president of threatening Za-
bell’s safety and referring to him as & “felon”; summoning federal
mazshals to the courtroom and insisting on a police presence throughout
the hearing; accusing the General Counsel of misconduct; and question-
ing the trial judge’s competence and authority after rulings had been
made.

4 Af one point during the hearing, the judge stated: “Mr. Zabell, I
have never seen such misconduct engaged in by an attorney in these
proceedings in my 43 years with the Board and 35 years as a judge. It’s
afl on the record. I refer you to See. 102.177 of the Board’s rules and
regulations. You are put on notice that this is an acmosnishment and a
reprimand.  Your conduct before me, hefore we broke for lunch was
impraper, contemptuous, unprofessional, and constituted misconduct of
an aggravaied character. It will not be tolerated.”

5 Accordingly, we shall further modify the judge’s recommended
Order to include language referring the alleged misconduct to the In-
vestigating Officer for the purpose of conducting an investigation of the
alleged misconduct and performing other duties consistent with Sec.
102.177(e)(1) of the Board™s Rules and Regulations.
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fation Co., 341 NLRB 394, 398 fn. 7 (2004) (same),
enfd, 156 Fed. Appx. 386 (2d Cir. 2005).

ORDER

The National Labor Relations Board orders that the
Respondent, Deep Distributors of Greater NY d/b/a The
Imperial Sales, Inc., Bethpage, New York, its officers,
agents, successors and assigns, shall

1. Cease and desist from

(a) Discharging, suspending, or otherwise discriminai-
ing against employees for engaging in umon activity
and/or protected concerted activity. '

(b) Giving its employees the impression that their un-
ion activities were under surveillance by the Respondent.

(c) Threatening employees with unspecified reprisals if
they selected the United Workers of America, Local 660
(the Union) as their collective-bargaining representative,

(&) Telling its employees that it would be futile to se-
fect the Union as their collective-bargaining representa-
ttve.

(e} Threatening employees with discharge if they se-
lected the Union as their collective-bargaimng repre-
gentative.

(f) Interrogating its employees about their involvement
in a Fair Labor Standards Act lawsuit.

(g) Threatening employees with unspecified reprisals
because of their involvement in the filing of a Fair Labor
Standards Act lawsuzt.

(h) Implementing new work rules because employees
engage in union and/or protected concerted activity.

(i) Discharging employees for refusing to sign unlaw-
fully promulgated work rules and disciplinary rules re-
garding cell phone use and lateness.

() Threatening employees with legal action in retalia-
tion for participating in a Board hearing or because of
their ugion activity.

(k) Threatening to report employees to government au-
thorities in order to intimidate witnesses or to discourage
them from participating in Board processes.

(1) In any other manner interfering with, restraining, or
coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary o
effectuate the policies of the Act,

(2) Within 14 days from the date of this Order, offer
Jose Wilfredo Argueta, Jose Martin Torres, Jose Michel
Torres, Henry Hernandez, Marvin Hernandez, Roberto
Reyes, Javier Reyes, and Augustin Sabillon full rein-
statement to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without prej-
udice to their seniority or any other rights or privileges
previously enjoyed.

(by Make whole Jose Wilfredo Argueta, lose Martin
Torres, Jose Michel Torres, Henry Hemandez, Marvin
Hermnandez, Roberto Reyes, Javier Reyes, and Augustin
Sabillon for any loss of earnings and other benefits suf-
fared as a result of the discrimination against them, in the
manner set forth in the judge’s remedy as modified here-
in, plus reasonable search-for-work and interim employ-
ment expenses.

(¢) Compensate Jose Wiltiedo Argueta, Jose Martin
Torres, Jose Michel Torres, Hemy Hemandez, Marvin
Hernandez, Roberto Reyes, Javier Reyes, and Augustin
Sabillon for the adverse tax consequences, if any, of re-
ceiving lump-sum backpay awards, and file with the Re-
gional Director for Region 29, within 21 days of the date
the amounts of backpay are fixed, either by agreement or
Board order, reports allocating the backpay awards to the
appropriate calendar year(s) for each employee.

(d) Within 14 days from the date of this Order, remove
from its files any reference to the unlawful discharges of
Jose Wilfredo Argueta, Jose Martin Towres, Jose Michel
Torres, Henry Herandez, Marvin Hernandez, Roberto
Reyes, Javier Reyes, and Augustin Sabillon, and within 3
days thereafter, notify them in writing that this has been
done and that the discharges will not be used against
them in any way.

(e) Rescind the “Employee Code of Conduct” that was
implemented on July 21, 2015, and notify the employees
that it has done so.

(f) Within 14 days after service by the Region, hold a
meeting or meetings during working hours, which shall
be scheduled to ensure the widest possible attendance of
employees, at which the attached “Notice to Employees”
shall be read to employees by a responsible management
official in the presence of a Board agent and an agent of
the Union if the Region or the Union so desires, or at the
Respondent/s option by a Board agent in the presence of
a responsible management official and, if the Union so
desires, an agent of the Union.

(g) Within 14 days from the date of this Order, publish
in three publications of general local interest and circula-
tion copies of the attached Notice to Employees, signed
by the Respondent’s general manager Tony Bindra or his
successor, and do so at its expense. Such Notice shall be
published twice weekly for a period of 8 weeks. The
publications shall be determined by the Regional Direc-
tor for Region 29 and need not be limited to newspapers
so long as they will achieve broad coverage of the area.

(h) Upon request of the Union, immediately furnish it
with lists of the names, addresses, and classifications of
all the Respondent’s employees as of the latest available
payroll date, and furnish a corrected, current list to the
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Union at the end of each 6 months thereafter during a
period of 2 years following the entry of this Order.

(i) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under
the terms of this Order.

(j) Within [4 days after service by the Region, post at
its facility in Bethpage, New York, copies of the attached
notice marked “Appendix.”'® Copies of the notice, on
forms provided by the Regional Director for Region 29,
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecuiive days in conspicuous places,
ncluding all places where notices to employees are cus-
tomarily posted. In addition to physical posting of paper
notices, the notices shall be distributed electronically,
such as by email, posting on an intranet or an internet
site, and/or other electronic means, if the Respondent
customarily communicates with its employees by such
means. Reasonable steps shall be taken by the Respond-
ent to ensure that the notices are not altered, defaced or
covered by any other matertal. If the Respondent has
gone out of business or closed the facility involved in
these proceedings, the Respondent shall duplicate and
mail, at its own expense, a copy of the notice to all cur-
rent employees and former employees employed by the
Respondent at any time since February 17, 2015.

(k) Within 21 days after service by the Region, file
with the Regional Director for Region 29 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

IT 1S FURTHER ORDERED that the alleged misconduct by
the Respondent’s counsei, Saul D. Zabell, as set forth
above, is referred to the Investigating Officer, the Asso-
ciate General Counsel, Division of Operations-
Management, pursuant fo Section 102.117(e) of the
Board’s Rules.

IT 1S FURTHER ORDERED:

I. The Objections io the election are overruled.

2. The proceedings in Case No. 29-RC-146077 are
remanded to the Regional Director for Region 29. She is

16 If this Order is enforced by a judgment of a United States coust of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforeing an Order of the
National Labor Relations Board.”

directed to open and count the ballots of Jose Wilfredo
Argueta, Jose Martin Torres, Jose Michel Torres, and
Manjit Singh, 1ssue a revised tally of ballots, and issue
the approprate certification.

Dated, Washmgton, D.C. June 20, 2017

Philip A. Miscimarra, Chairman
Mark Gaston Pearce, Member
Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

APPENDIX

NoTicE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency ot the United States Govermment

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT discharge, suspend, or otherwise dis-
criminate against employees for engaging in union ac-
tivity and/or protected concerted activity.

WE WILL NOT give employees the impression that their
union activities are under surveillance.

WE WILL NOT threaten employees with unspecified re-
prisals if they select the United Workers of America,
Local 660 (the Union} as their collective-bargaining rep-
resentative.

WE wiLz NOT tell our employees that it would be futile
fo select the Union as their collective-bargaining repre-
sentative.
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WE WILL NOT threaten employees with discharge if
they select the Union as their collective-bargaining repre-
sentative.

WE WILL NOT mterrogate employees about their in-
volvement 1n a Fair Labor Standards Act lawsuit.

WE WILL NOT threaten employees with unspecified re-
prisals because of their involvement in the filing of a Fair
Labor Standards Act lawsuit.

WE WILL NOT implement new work rules because em-
ployees engage in union and/or protected concerted ac-
tivity.

WE WILL NOT discharge employees for refusing to sign
vnlawfully promulgated work rules and disciplinary rules
regarding cell phone wse and lateness.

WE WILL NOT threaten employees with legal action m
retaliation {or participating in a Board hearing or because
of their union activity.

WE WILL NOT threaten to report employees to govern-
ment authorities in order to intimidate witnesses or to
discourage them from participating in Board processes.

WE WILL NOT i any other manner interfere with, re-
strain, or coerce employees in the exercise of the rights
listed above.

WE WILL, within 14 days from the date of the Board’s
Order, offer Jose Wilfredo Argueta, Jose Martin Torres,
Jose Michel Torres, Henry Hemandez, Marvin Hernan-
dez, Roberto Reyes, Javier Reyes, and Augustin Sabillon
full remstatement to their former jobs or, 1f those jobs no
longer exist, to substantially equivalent positions, with-
out prejudice to their seniority or any other rights or priv-
ileges previously enjoyed.

WE WILL make whole Jose Wilfredo Argueta, Jose
Martin Torres, Jose Michel Torres, Henry Hernandez,
Marvin Hemandez, Roberto Reyes, Javier Reyes, and
Augustin Sabillon for any loss of earnings and other ben-
efits suffered as a result of the discrimination against
them, less any net interim earnings, plus interest, plus
reasonable search-for-work and interim employment
expenses.

WE WILL compensate Jose Wilfredo Argueta, Jose
Martin Torres, Jose Michel Torres, Henry Hemandez,
Marvin Hernandez, Roberto Reyes, Javier Reyes, and
Augustin Sabillon for the adverse tax consequerces, if
any, of receiving a lump-sum backpay award, and WE
WILL file with the Regional Director for Region 29, with-
in 21 days of the date the amount of backpay is fixed,
either by agreement or Board order, a report allocating
the backpay awards to the appropriate calendar years for
Jose Wilfredo Argueta, Jose Martin Torres, Jose Michel
Torres, Henry Hernandez, Marvin Hernandez, Roberto
Reyes, Javier Reyes, and Augustin Sabillon.

WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any reference to the unlaw-
ful discharges of Jose Wilfredo Argueta, Jose Martin
Torres, Jose Michel Torres, Henry Hernandez, Marvin
Hernandez, Roberto Reyes, Javier Reyes, and Augustin
Sabillon and WE WILL, within 3 days thereafter, notify
them in writing that this has been done and that the dis-
charges will not be used agamst them in any way.

WE WILL rescind the “Employee Code of Conduct”
that was implemented on July 21, 2015, and notify the
employees that we have done so.

WE WILL, uporn request of the Union, immediately fur-
nish it with lsts of the names, addresses, and classifica-
tions of all our employees as of the latest available pay-
roll date, and WE WILL furnish a corrected, current list to
the Union at the end of each 6 months thereafier during a
period of 2 years following the entry of the Board’s Or-
der.

DEEP DISTRIBUTORS OF GREATER NY, I/B/A
THE IMPERIAL SALES, INC.

The DBoard’s decision can be found at
www.nlth gov/case/29-CA-147909 or by using the QR
code below. Altematively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

Hemy J. Powell and Emily A. Cabrera, Esgs., tor the General
Counsel.

Saul D. Zabell, Esq. (Zabell & Associates, P.C.), of Bohemia,
New York, for the Respondent.

Sheri Preece, Esq. (Brvan C. McCarthy, Esq. & Associates,
P.C) of Brewster, New York, for the Union.

DECISION
STATEMENT OF THE CASE

StEVEN Davis, Administrative Law Judge. Based on charg-
es and amended charges filed by United Workers of America,
Local 660 (Union) in Case No. 290-CA-147909, and based on
charges and amended charges filed by Henry Hernandez. in No.
29-CA-157108, an amended consolidated complaint was is-
sued against Deep Distributors of Greater NY d/b/a The Impe-
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tial Sales (Respondent or Employer) on QOctober 30, 2015.!

The complaint, as amended at the hearing, alleges that the
Respondent (a) by its agent Armjad Malik, gave enployees the
impression that their union activities were under surveillance
and (b} by its Manager Miller, threatened employees with un-
spectfied repiisals if they selected the Union as their representa-
tive; told employees that it would be futile to select the Union
as their collective-bargaining representative, and threatened
employees with discharge if they selected the Union as their
representative,

It is also alleged that on March 6, 20135, the Respondent dis-
charged Jose Wilfredo Argueta, Jose Martin Torres, and Jose
Michel Torres because they joined and assisted the Union and
engaged in concerted activities.

It is further alleged that in about July, 2015, the Respond-
ent’s employees including Henry Hemandez, Marvin Heman-
dez, Roberto Reyes, Javier Reyes, and Augustin Sabillon, en-
gaged in concerted activities with other employees by filing a
lawsuit which alleged that the Respondent was violating the
Fair Labor Standards Act (FLSA).

It is alleged that on about July 14, 2015, by Tony Bindra, in-
terrogated employees about their involvement in the FLSA
lawsuit and threatened them with unspecified reprisals because
of their involvement in the filing of that lawsuit.

It is additionally alleged that on about July 21, 2015, the Re-
spondent unlawfislly implemented new work rules and disci-
pline regarding cell phone use and lateness, and that on that
day, the Respondent discharged Hemy Hernandez, Marvin
Hemandez, Roberto Reyes, Javier Reyes, and Augustin Sabil-
lon because they filed the FLSA lawsuit.

Finally, it is alleged that on about December 9, Respondent,
by its Attorney Saul D. Zabell, while in a Board hearing room
(a) threatened employees witl legal action in retaliation for
participating in a Board hearing and because of their union
activity and (b) threatened to report employees o Government
authorities mn order to intimidate witnesses and to discourage
them from participating in Board processes.

On October 20, 2015, the Regional Direcior issued a Report
on Objections and Challenges, consolidating for hearing the
alleged unfair labor practice cases with objections to the elec-
tion filed by the Emplover. At an election cenducted on March
24, 2015, of the 20 eligible voters, 9 votes were cast for the
Union and 5 voies were cast against the Union.  Five ballots
were challenged. The ballots cast by Jose Willredo Argueta,
Jose Martin Torres, and Fose Michael Torres, the alleged dis-
eriniinatees in the unfair labor practice case, were challenged
by the Employer. The ballots cast by Amjad Malik and Manjit
Singh were challenged by the Union.

The Respondent’s answer, as amended at the hearing, denied
the naterial allegations of the complaint, and a hearing was

! The charge, first amended charge and second amended charge in
Case No. 29-CA-149709 were filed by the Union on March 10, 12,
and August 31, 2015, respectively. The charge, first amended charge,
and second amended charge in Case No, 29-CA-157108 were filed by
Henry Hemandez on July 31, September 24 and November 3, 2013,
respectively.

held before me in Brooklyn, New York, on December 9, 11,
21-23, 2015, and January 20, 22, 26-27, 2016.2

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by all parties, I make the following

FmvpmiGs oF FACT
L. JURISDICTION AND LABOR ORGANIZATION STATUS

The Respondent admitted that from Janvary 1, 2013, to the
present, it has been a domestic corporation having an office and
place of business at 999 South Oyster Bay Road, Bethpage,
New York, and with a former place of business at 60 Gordon
Drive, Syosset, New York. It further admits that it has been
engaged in the nenretail sale of beauty and appliance and
housewares products. The Res[pendent admits that during the
past year, it purchased and received at its combined Bethpage
and Syosset, New York facility, goods valued in excess of
$50,000 directly from points outside New York State. The Re-
spondent admits, and I find that it has been an employer en-
gaged in commerce within the meaning of Section 2(2), (6),
and {7) of the Act.?

The Respondent also admits and I find that the Union has
been a labor organization within the meaning of Section 2(5) of
ihe Act.

II. THE RESPONDENT 'S HIERARCHY

Chandeep (Danny) Bindra is the owner of the Responden.
His brother, Tony Bindra, is its general manager. Herbert Mil-
ler is the warchouse manager and an adimitted statutory supervi-
sor. Miller is in charge of the daily operations of the warzhouse.
The complaint alleges and the Respondent denies that Amgad
Malik is a statutory supervisor or agent.

The Respondent purchases beauty products and electronics
and appliances which it stores in its warehouse, Retail stores
purchase those products from the Respondent which then ships
them to retailers and to on-line purchasers.

The Respondent’s approximately 20 warchouse emiployees
pick the orders requested by its customers by lecating them on
the warehouse shelves and bringing them to the shipping de-
partment where they are checked by Miller and then prepared
for delivery and sent out. The employees operate fork lift trucks
to store and to pick the items.

A The Alleged Supervisory and Agency Status
of Amjad Malik

Miller is in charge of the electronic and appliances section of
the warehouse. Malik is in charge of the beauty and personal

? On February 1, 2016, 1 granted the General Counsel’s motion fo
quash subpoenas served by the Respondent on certain employees. The
Respondent sought to examine them on certain amendments to the
complaint made by the General Counsel. My Order granting the motion
to quash the subpoenas was received in evidence as GC Exh. 26.

* The Respondent argued at the hearing that Deep Distributors of
Greater New York and The Imperial Saies, Inc., are separate entitics.
This claim has no merit. The Respondent amended its answer to admit
that Deep Distributors of Greater New York and The Imperial Sales
having its facility in Bethpage is a statutory employer.
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items products. Six or seven employees worked in each de-
partment.

Employee JoseTorres stated that when he began work in
2011 or 2012, Tony Bindra told him that Malik was his super-
visor. Jose Torres and Argueta tesiified similarly that Malik
told them what job they would be performing, and during their
employment, gave them daily job assignments. If they were late
to work or wanted 2 day off they called Malik. On those occa-
sions, Malik approved the requests.

Jose Torres testified that about 2 or 3 years before the hear-
ing, he saw Malik speak to employee Ramon Muncho but did
not know what they said because he was too far away. Immedi-
ately thereafter, Muncho told Torres that he was fired. Muncho
[eft the premises and did not retum. Similarly, Argueta testified
that, about 3 or 4 years ago, he saw Malik argue with Jose Ra-
mone Argueta whe then left the premises. Argueta asked Ra-
mone what happened and Ramone said that Malik had fired
him. The Respondent had no written disciplinary records of any
employees and, accordingly, these alleged discharges could not
be confinmed with documentary evidence. Employee Javier
Reves stated that he considered Malik as a supervisor because
he followed and observed the workers, gave them orders, and
worked at the computer in his office.

Employee Marvin Hemandez and Roberto Reyes stated that
when Miller was not at the premises Malik was in charge, and,
according to Reves, ai those times Malik directed the workers
as to their job tasks. Miller testified that when he is not present
hie does not know who assigns the work.

Argueta testified that in about September, 2014, he was fill-
ing an order when Malik told him to do ancther job. Argueta
testified that he did not hear Malik and, appazently, ignored
him. Malik warned him that that he would not get any more
chances if he made any more mistakes.

The Respondent had no responsive documents to General
Counsel’s subpoena regarding the supervisory status of Malik.
Malik did not testity.

Tony Bindra testified that Malik uses a computer to print the
order pick sheets. He is the only employee who has that task
because he is the only worker who knows how to use the com-
puier, and read English. Similarly, because of his fluency in
English, Malik is the only employee who receives merchandise
from delivery trucks. According to Bindra, apart from these
duties, Malik is a warchouse worker with the same responsibili-
ties as the other warehouse erployees.

Bindra gave contradictory testimony. He first testified that
Malik signed orders to purchase products but then, following an
objection by Attomey Zabell, testified that he did not. Tony
Bindra denied that Malik possessed any supervisory responsi-
bilities. He stated that he has no authority to hire, discharge, or
recommmended discharge. Bindra conceded that he shares an
office with him but later stated that he has no ofiice within the
warehouse.

Malik occupics a position of trust. Miller testified that Malik
is Lits “main helper.” He is the only employee who has a key to
a room, called the blade room, where expensive merchandise is
kept. Bindra irusts him with those costly goods, stating that he
did not want others to possess a key because items may be
missing.

111. THE UNION 'S ORGANIZATIONAL CAMPAIGN

Employee Henry Hemandez and his coworkers became in-
terested in joining a union, and Hemandez contacted Union
Agent Wester Fabres. Beginning in early January, 2015, Her-
nandez and his fellow workers met each week with Fabres, and
attended meetings with the Union.

In early January, 2015 Fabres parked his vehicle across the
street from the Respondent’s shop in direct view of the Re-
spondent’s business. The wvehicle bore a large flag with the
legend “Local 660” prominently displayed on the car.

Employees Javier Reyes, Roberto Reyes, Argueta, and Sabil-
lon spoke occasionally with Fabres at his car for a few minutes.
Javier Reyes stated that in late Febrary, after speaking with
Fabres and entering the building, he heard Miller ask Roberto
Reyes “what happened outside.”

Marvin Hernandez stated that as he and other employees en-
tered the warchouse through the office, the door was open and
he saw Tony Bindra and Miller standing at the window looking
outside during the time that Fabres’ car was located across the
street from the facility.

Manager Miller testified that he saw a car parked across the
street from the facility and noticed a banner hanging on the
vehicle. He stated that e was not concerned about ihe car be-
cause he did not know if the car was there with respect to the
Respondent or the business next door to it,

On Febrary 10, 2013, the Union filed a petition seeking to
represent the Respondent’s warchouse employees. Thereatfter,
on February 26, the Respondent and the Union signed a stipu-
lated election agreement setting March 24 as the date for the
election.

A Malik’s Alleged Sirveillance

Jose Michel Torres and Argueta testified that on February
17, as he and Argueta were working, Malik approached and
said that they “were part of a union” or “with the Union.” The
two worlers did not reply, and Malik left the area.

Argueta testified on cross examination that he was not given
the impression that his union activities were under surveillance.
I discount this testimony. The “impression of surveillance” is a
legal term. Argueta testified credibly as to the facts which oe-
curred.

Employee Roberto Reyes stated that, following his meetings
with Fabres, Miller asked him if he “knew something about the
Union.” Reyes said that he knew nothing. Miller replied “I
think that the one that is hanging out with the Undon is Alex
[Argueta].*

B. The Discharges of Argueta, Jose Michel Torres
and Jose Martin Torres

Manager Miller stated that n late January or early February,
Tony Bindra told him that there were too many employees
because the winter was harsh and “limited how much we could
do.” Bindra asked him to recommend who to “terminate.” They

 Reyes’ testimony that this conversation ocourred in December is an
abvipus error inasmuch as the Union’s campaign did not begin until
January. Further, Reyes rehabilitated his testimony by stating that the
remark by Miller was made after the Union appeared on the scene.
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decided that Jose Martin Torres would be discharged because
he was a temporary employee who replaced Juan Flores who
was caring for his injured son. They also agreed to “terminate”
Argueta because of his “safety problems” and to “{erminate”
Jose Michel Torres because he was the least productive worker.

Touy Bindra stated that he saw Jose Michel Torres asleep at
work on at least three occasions, the last tinie being 15 to 20
days before his discharge. However, he did not wake him up
becatse he did not speak to the workers as that was Miller’s
job. However, Bindra complained to Miller about Torres’
sleeping on the job. No written wamings were given to Toies
who denied that he received any discipline, and denied slecping
on the job. :

On March 6, 1 week after the Respondent signed the election
agreement, Miller told Argueta, Michel Torres, and Martin
Torres that there was “not a lot of work,” that work was slow,
and they were being sent home but would be called back to
work. However, they were not recailed,

Argueta testified that work was not light because at that time
he unloaded four to five trucks and the Respondent was pre-
senting at a trade show where customners typically place many
orders for products. Sabitlon testified that he did not know any-
one who was laid off because work was stow. In fact, when the
three employees were fired, business and work were not slow
because he noticed that there was much work, citing the fact
that trailers of products were received and were delivered. Jose
Michel Tomres also dented that work was slow at that time. He
noticed that when he left worlk that orders were being received.
Further, Henry Hernandez who continved to work after the
three employees were laid off, observed that the Respondent
hired one or two new workers following the layoff and after ihe
move to Bethpage. One was a nephew of Roberto Flores.

Miller’s testimony that the three employees were laid off be-
fore the Respondent leamed that the Union had filed the elec-
tion petition I8 clearly wrong. They were discharged on March
6, 2015. The petition was filed on February 10, 2015, and Tony
Bindra admitted receiving i on aboust that date. Miller’s further
testimony that perhaps they were laid off before he began see-
ing the Union’s car parked across the street from the facility is
equally erroneous. The Union’s car was at the Respondent’s
facility beginning in Fanvary, and in his speech to the workers
ont March 10, Miller told them that the only thing the Union can
do is “stand outside.” It is reasonable to find that Miller was
aware of the Union’s presence outside the facility at least 4
days earlier especially since the Union’s car had been periodi-
cally parked across the street from the facility periodically for 2
months.

C. Reasons for the Selection of Argueta, Jose Martin Torres
and Jose Michel Torres

1. Argueta

Bindra stated that Argueta crashed the forklift into a FedEx
truck in the old facility in Syosset, breaking its light. According
to Bindra he “always was a dangerous guy.”

Argueta testified that he and other employees often climbed
the warehouse shelves in order to retrieve picked orders. They
were seen doing so by Tony Bindra, and did not recetve any
discipline for that activity. In fact, Manager Miller testified that

Argueta was “kind of reckless,” on two occasions climbing the
shelves instead of using a ladder. Miller wamed him orally but
not in writing. Tony Bindra stated that he often saw Argueta
“trying to do gymmnastics on the ladder.”

Nevertheless, Argueta was not suspended or discharged and
received no written warnings in the 4 years he worked for the
Respondent.

2. The Torres brothers

Miller stated that Jose Michel Torres was extremely lazy -
the least productive worker who tried to do as little work as
possible. He was often absent from work. Nevertheless, he did
not isste amy writien warnings to Michel and did not discipline
him in the approximately 4 years he worked at the Respondent.
Further, Miller accepted his recommendation to hire lits brother
Martin becanse he needed a worker at that time.

Miller testified that when Michel asked him for a job for his
brother, he told Michel that there were no openings. Later,
when Flores was absent to care for his son, he loocked for a
temporary replacement until Flores returned. However, he did
not testify that he told Michel or his brother that he would be
retained only until Flores returned. In fact, the Respondent’s
records reflect that Flores left worlc on December 12, 2014, to
care for his son and retirned on Febmary 17, 2015,

Flores performed many tasks. He pulled orders and worlked
as a handyman, changing lght bulbs and fixing the factory
doors. In contrast, Jose Martin Torres was employed solely as
an order picker.

Miller testified that he told Jose Martin Torres when he was
hired that he was being hired as a “temporary employee.” Mil-
ler said that he told Torres that Juan Flores was away fiom
work caring for his child and that when he retumed “we’ll see
how business was, and we would take it from there.”

Miller’s statement concerning Torres® continued work was
thus equivocal. He did not definitely say, according to his own
testimony, that Martin would be released when Flores returned.
Miller held out the possibility that if business was good he
would be retained.

Miller’s testimony is flawed. The Respondent’s records es-
tablish that Martin Torres was employed by the Respondent on
February 17, 2015, when Flores refuzned to work, and that Mai-
tin was not discharged until 3 weeks later, on March 6.

3. The alteged fack of work defense

The Respondent asserts that the three men were laid off for
lack of work. Tony Bindra stated that the weather that season
was harsh, and sales were down from the previous year. He also
testified thai following Christmas work is slow.

First, it should be noted that the three men were discharged
on March 6, more than 2 months after Christmas. Their dis-
clarge was 2 weeks after the election petition was filed and |
week after the clection agreement was signed,

I must note Tony Bindra’s contradictory testimony. He first
definitively testified on examination by General Counsel that
the three men were “terminated . . . and were not laid off” On
examination by Attorney Zabell, the following day, he stated
that they were “laid off™

The Respondent produced a list of employvees all of whom
were marked as being “laid off” in the period 2010 to 2015.
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However, Tony Bindra could not testify definitively as to who
was tenminated and who was laid off. He stated that when the
document was prepared it was “just easier to drag this thing
[the term “laid off”] from an Excel program and put it in there.”
Finally, when asked about the accuracy of the term “laid off”
when applied to all the employees on the list, he said “T don’t
know if it’s accurate or not. I'm just saying I don’t remember
this.” Nevertheless, he identified two employees who were laid
off in February 2015, for lack of work: Chris Chiarappa, a buy-
er and Michael O’Hara, a salesperson. Tt must be noted that no
warehouse workers were laid off or discharged at that time
other than the three dischargees, Argueta, and the Torres broth-
ers.

Tony Bindra stated that in response to the subpoena’s de-
mand for documents which would show the reasens for its de-
termination that there was insufficient work to justify the em-
ployment of Argueta, Jose Martin Tores, and Jose Michel
Torres, the Respondent provided just two documents, identified
as General Counsel Exhibit 15 and 16. Bindra stated that the
Respondent’s putchase of goods were $17,780,000 in 2015, and
$25,302,520 in 2014. He guessed that one reason was the very
cold weather in 2015 and with too many warehouses in Syosset
the amount of snow made it impossible to travel between its
three warehouses in Syosset. In answer to a leading question
from Zabell, Bindra replied that the Respondent could not make
deliveries to facilities because of the snow.

Bindra stated that the numbers in General Counsel Exhibit
15 and 16 were based on daia that was input in the computer
which was derived from purchase orders and slips and other
sources. He conceded not having produced purcliase orders or
purchase documents, saying that there are “thousands of docu-
ments and he did not know where they were, adding that if he
printed them there would be a “million pieces of paper.”

The General Counsel stated that she asked for original books
and records—back-up documents and not just the sumunaries
set forth in General Counsel Exhibitl5 and 16. Zabell seplied
that if back-up documents exist in the form of data in a com-
puter he was under no obligation to compile a report that satis-
fred the General Counsel. General Counsel noted that the sub-
poena alse demanded electromically maintained documents.
Zabell stated that the records no longer exist, but that the “raw
data . . . exists in an accounting program; “the data from pur-
chase orders exist in a database . . . . Information does exist in
the form of random data in a database that supports the finan-
cial information provided . . . . That data is not decipherable
absent the created report. A summary of report exasted and it
was provided. Counsel now seeks to have Respondent create
reports for purposes of this litigation without providing any
legal basis to support imposition of such a duty. The creation of
documents that do not exist from information that absent such a
report is indecipherable exceeds the obligations imposed by the
subpoena.”

During the hearing, the General Counsel filed a Motion to
Impose Sanctions wnder Bamron Mills, Inc, 146 NLRB 611,
633634 (1964).°

* The Motion, the Respondent’s Opposition and certain other docu-
ments were received in evidence as G.C. Exhibit 25.

I granted the General Counsel’s motion and the requested
sanctions. I noted that Federal Rules of Evidence 1006 states
that the contents of voluminous writings which cannot conven-
iently be examined in court may be presented in the form of a
smninary, but that the originals shall be made available for
examination. I ruled that it was the Respondent’s obligation to
produce the documents. I noted that Zabell stated that the data
was available, and if reports had to be created to produce the
data they should have been created.

The sanctions which I granted precluded the Respondent
from presenting any documentary or testimonial evidence on
the subject matter relating to its defense that the three employ-
ees were laid off due o a slowdown in bustness, and that the
Respondent was similarly precluded from producing sucl evi-
dence relating to the financial status of the Respondent’s busi-
ness. [ also granted the General Counsel’s requested sanction
that | draw an adverse inference that the Respondent’s financial
records, had they been produced, would not support its claim
that a downfurn in business necessitated the layoff of the tluee
employees.

D. Miller’s Meeting with Employees

Henyy Hernandez testified that in March, following the visits
of Fabres across the street from the shop, he was speaking to
his coworkers when Miller approached and said “let’s talk face
to face about the Untan. Don’t be like a girl” or “if you want to
talk about the Union, come i front. Don’t act like a girl.”

Miller testified that he did not hear the employees speaking
with eacl other concerning the Union and did not assume that
their conversation related to the Union. However, his pretrial
affidavit stated that he held a meeting, discussed below, with
employees because he saw about four employees sitting in the
corner hiding behind pallets, talking about “things.” He did not
know what they were speaking about but told them if they
wanted fo speak they should “bring it out in the open and we
can talk about it.”

The next day, on March 10, 4 days after the three employees
were discharged and 2 weels before the election, Miller called
a meeting of all the employees, in which he said that he would
speak sbout the Union.® Employee Sabillon recorded the meet-
ing which was later {ranscribed and received in evidence. Mil-
ler, who is fluent in Spanish, told the employees, as relevant to
the complaint ailegations, as follows.

You are going to vote for union. This is what will happen. If
[it] passes. If you vote and you want. And the union gets in.
What is going to happen is. You wifl have to strike because
we are not going to accept that. So, those who vote Yes. [ am
telling now that you will lose your jobs because you are gomg
to go out there, stand cutside with the union. Those who don’t
vote are going to be here, working and, and we will be bring-
ing new people. So, people who don’t, who vote, and go out
there, T am telling you now, if you want you can go now, be-
cause you will not have a job. We will not bring the other.

¢ Hernandez testified that the meeting took place in the morning at 9
or 10 a.n., but his affidavit stated that it occurred after lunch, at about
11 a.m. This minor inconsistency is immaterial. There is no dispute that
the meeting occurred, as supported by the recording of it.
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The others are going to. You know what. The only thing the
union can do is o stand outside for. I don’t know how to say
it in Spanish. But we will bring new people because I know
that not all of you will voie. I have 100 percent that not all are
going to vote. So, those who do voie, [ am telling you as of
now, if you want. You are not coming back in here because
you will lose your job. Because we will fight this. ... T feel be-
trayed because I always treated everyone right. Because prior
o my getting hiere you did not take coffee break or take any-
thing. When 1 got here I changed everything. ... I give you a
lot. How do you say that? Ah. Freedom. The phones I don’t
say anything. You come wearing shorts, wearing tennis, [
don’t say anything. Okay. If you want change, carefol what
vou ask for. Okay. Because a lot will change. But 1 am telling
you right now, those who vote for the union, you will lose
your jab. Because we will fight it until the end, And all the
union can do, like 1 said, is to stand outside. You lefi for
months. Even Alex when his sister died left for months, And
we always took him bacle.... I don’t understand what hap-
pened with this union thing, but now I see Alex and Victor
out there with them. But T don’t know what is going on. You
lenow more than I do. Because I know you were hanging witlt
Michel and theytold you. T was not there but Iam 100 percent
thathe....

But if youre going to start work for us or trouble for us, I
don’t want you here. You. [ have freated you right the whole
time. If you want e to treat you poorly, you shall see. Okay.
But Tam telling you one, cne thing, those who. The union is
never getting in because we will fight. You shall see if you
can go some two, three weeks without pay. We will bring
other people and it will hurt them for one week, two weeks,
but they will learn. Just like you learned, like you learned eve-
rything. The new people will come and learn: the job. ... If you
are not happy, leave. But stop, don’t bring problems for me
because | am not going to be happy and if T am not happy you
will not be happy.. ...

[At this point an unidentified employee told Miller that he
[Miller], as a manager must speak for the workers. Miller re-
plied]

Exactly. Right. Tam always doing that. That is why I can get
everything I have gotten for you. So you can take the break.
There was no coffee break here before. ... If you are not hap-
pv, leave, leave.. When you were leaving you asked me,
when you called me to come back I brought you back. You
wanted to bring your brother and your two brothers were
brought in. When vou need something you go to Tony and
helps vou.... T gave your brother wotk because of you. So,
everyone it's like a family. .... This started from nothing. I
don’t know where this started. That is the problem. We were
fine here. Someone is putting things in your head but if you
want it, if you don’t believe me, do what you got to do and do
what you gotta do. You'll see what happens.

It should be noted that the transcript of the recorded meeting
contradicis Miller's trial testimony that he did not tell the
workers that (a) a vote for the Union will cause a strike (b) the
Respondent would not accept the Union (c) these who voted for
the Union will lose their jobs or will have to stand outside

while those who voted against it will be working (d) those who
vote for the union could leave now because they would not
have a job (¢) the Respondent will bring in new workers for
those who vote for the union and (f) those who vote for the
Union will not be returning.

Rather, Miller testified flatly that the only question he re-
called asking is if the workers knew how much they would
have to pay in union dues.

During the meeting, Miller asked, whether in “your country”
employees were paid for their work. One worker said they were
paid for their work. Miller replied that they were paid because
they were in that country. He added that “you have all the rights
here. I know what the undon is telling you. But, no they don’t
have good social. What are they going to do for you in the un-
ion? They cannot do.” An employee answered that his wife
“has no papers” and she was paid for the holiday.

Henry Hernandez testified that Miller said at the meeting that
the Union could no nothing for the workers because they did
not have a “good social security.” Employes Roberto Reyes
stated ihat at a meeting, Miller told the workers that if they did
not have “papers, social security,” the Union would do nothing
for them.

Following the playing of the recording of the meeting, the
Respondent amended its answer to admit that on about March
9, Miller (a) threatened employees with vnspecified reprisals if
they selected the Union as their collective-bargaining repre-
sentative (b) told employees that it would be futile to select the
Union as their collective-bargaining representative and (c)
threatened employees with discharge if they selected the Union
as their collective-bargaining representative.

I reaffirm my ruling that the Respondent’s later claim that
the tape was inaccurate has no merit. Zabell was invited to
produce any evidence to support that claim. He did not do so.”

E. The FLSA Lawsuit and the Events following the Election

The election was held on March 24. Henry Hemandez and
other employees stated that following the election they contin-
ued to meet with Union Agent Fabmes. Their conversations
included their concern that they had not been paid for the over-
time hours they worked. Fabres said that he would obtain an
attorney to speak with thetn about that issue, and later brought
them to meet an attorney who filed the lawsnit.

A federal lawsuit was filed on about July 6, 2015, Tony Bin-
dra admitted receiving the lawsuit on about July 8. The plain-
tiffs were listed as Jose Reyes, Jairo Bonilla, Augustin Sabiilon,
Javier Reyes, Selvin Vasquez, Marvin Hernandez, Henry Her-
nandez, Jose Olan Amador, Armando Lazo, Valerio Bague-
dano, Jose Michel Torres, Jose Argueta, and Noel Efrain Cas-

# Zabell first claimed that the recordings were not full and complete.
He was given a copy of the recordings and transcripts thereof, which
were also received in evidence. The Respondent had already amended
its answer followmg Zabell's statement that “based upoa the testimony
that just came out, it appears that I’m going to have to amend my an-
swer somewhat, to amend the pleading to comport o the festimeny
... It will involve me reviewing my notes, reviewing the tape but I do
believe it will sireamliine the process today.” After a 1-hour break,
Zabell amended the Respondent’s answer to admit the allegations set
forth above.

DA0016




Cogase 172956 Bodllnent 12 6810730t oss157, Paget? of 62°

12 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

tro. The complaint stated the residence of each plaintiff and
alleged that each employee worked on weekends and was not
paid at the overtime rate for such work pursuant to the FLSA
and the New York Labor Law.

Tony Bindra admitted that, upon receiving the lawsuit, he
was “surprised and digappointed” and for that reason wanted to
meet with the workers. He was surprised because most of the
information contained therein was incorrect, including the em-
ployees™ addresses and their claim that they worked on the
weekends. He wanted to make certain that the suit was their
own product. Bindra denied discriminaiing against employees
because they filed the lawsuit.

Employee Roberto Reyes testified that on Ry 15 he was
called into Miller’s office where Miller and Tony Bindra spoke
to him alone. Bindra showed him the court papers and asked if
he knew anything about the attorney who filed the FLSA suit.
Reyes denied any knowledge of the matter. Bindra challenged
him, saying that his name was the first one listed. Reyes repeat-
ed that he knew nothing. Bindra fold him to retur: to work and
said that he would meet one-by-one with the workers.

Shortly thereafter, a meeting was held at which Tony Bindra
spoke to the workers. His words in Enghish were translaied inte
Spanish by Miller. Sabillon recorded the meeting.

Bindra began the meeting by telling the workers that he was
served with the lawsuit and read all the employees’ names
listed, asking them where they lived and comparing their re-
sponses with the information in the lawsuit. He said that “all
these guys’ names are here, They are all suing me.” He noted
that the suit afleges that he has not paid them for work per-
formed on weekends. Bindra told the men that they never
worked on weekends. He told them that “now I have to defend
myself,” adding “so now the question is this. We are fighting or
we are not fighting? I didn't pay you or did 1 not pay you?
That’s the question.”

Bindra asked the employees if they were still intent on pur-
suing the fawsuit. At hearing, Bindra explained that the men
agreed that their statements in the suit were false, that they did
not work on the weekends and that they no longer wished to
pursue the suit. However, the transeript of the meeting does not
support a finding that the employees admitted that their allega-
tions in the suit were untrue.

E. The Implementation of New Work Rules
and Discipline Imposed

One week after Bindra’s meeting, on July 21, 2015, the Re-
spondent implemented an employee Code of Conduct. This was
the first time that the Respondent implemented written work
rules of any type. It provided as follows:

Employee Code of Conduect
Time and Attendance Policy

Employee lateness interferes with the company’s business op-
erations. All employees are required to teport fo work on
timie. The scheduled start time for employees is §:00 am. Amy
emplovee who signs in later than 8:05 will be subject io disci-
pline. Consistent with this policy, employees who repott
work late will receive a diseiplinary wemming. If an employee
pemsists in being late, and they accunulate 3 unexcused inci-

dents of lateness during a twelve month rolling #me peried,
they will be subject to termination. There are no exceptions to
this rule.

Warehouse Personnel

The company adheres to all laws and regulations regarding
worker and workplace safety. Consistent with tlus practice, no
employee working in the company warehouse will be permit-
ted to uiilize their personal cell and/or smart phone, or any
other non-company issued electronic device. This includes the
operation of such devices with headphones and/or other
hands-free components. Any violation of this policy will re-
sult in the immediate imposition of discipline, up to and in-
cluding termination.

Cell phone bins will be provided as a convenience for em-
ployees to store their cell phones thongh employees are re-
quested to leave their cell phones at home.

Employees who ufilize their cell phone during work hours
will be disciplined up to and including termination.

The form had a place for the employee to sign that he
acknowledged and agreed with the policies. Employees testi-
fied that they made and recetved cell phone calls during work-
ing hours, they used their headphones while working, and that
the Respondent’s supervisors saw them doing so. None of them
was disciplined for such conduct. Indeed, Touy Bindra testified
that the warehouse workers “always” wore headsets. He stated
that he “always told them not to use the headphones but they
never lister.”

Tony Bindra testified that he implemented the cell phone
policy because of the dangerous nature of the warehouse envi-
rowment: forklift trucks moving back and forth creating noise
while employees wore headphones limiting their ability to hear
the trucks. His concern in implementing the time and attend-
ance policy was that the Respondent was losing money at that
time and he wanted employees to come to work on time. It
must be noted that subpoenaed time records of all the employ-
ees were not produced.

It is undisputed that prior to the issuance of these rules the
Respondent had not issued any written workplace rules and
procedures.

Bindra stated that he began work on the new policy at about
the time the Respondent moved to its new Bethpage facility n
mid-June, 2015 when the first draft of the policy was created.
He stated that he was served with the FLSA suit | month later
on July 13. His infent in instituting the new rules was that he
wanted the work to be performed more efficiently and safely in
the new location. Further, forklift trucks were used more often
in Bethpage than in Syosset because it was & bigger location
with more room to maneuver the machines. In Syosset, doilies
were used in the smaller warchouse aisles. Nevertheless, not-
withstanding the use of forklifis in Syosset, no written rules
were implemented there conceming the use of cellphones or
headphones,

Respondent’s witness Aldo Hemnandez, a paralegal at Attor-
ney Zabell’s law firm, testified and produced documentary
evidence that the new cellphone policy and the new time and
attendance policy was last edited on were last edited in Zabell’s
office on June 18, and July 10, 2015, respectively.
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On July 21, a payday, Mena, a payroll employee, told the
employees thai they had to sign the Employee Code of Conduct
which was written in English and Spanish.

Five employees, Henry Hemandez, Marvin Hernandez, Rol-
erto Reyes, Javier Reyes, and Augusiin Sabillon refused to sign
it. Mena called Miller over and he said that the employees must
sign ii. They refused. Tony Bindra teld them that that was their
last day of work. They then were given their last paycheck and
they left the premises,

Thus, the Respondent terminated five long term employees
solely because they refused to sign the new attendance and cell
phone policy. It must be abserved that the five dischargees had
been employed for years by the Respondent without their being
disciplined for any reason. Sabillon began work in October,
2010, Roberto Reyes started work in about April, 201 1, Marvin
Hernandez became employed in about 2011, and Henry Her-
nandez and Javier Reyes began work in about March, 2014.

Tony Bindra testified that all of the Respondent’s employees
signed the new policy except the five dischargees. Roberto
Reyes and Sabillon also stated that those employees who signed
the worlc riles retained their jobs. However, in response to the
General Counsel’s subpoena which demanded all the signed
policies, oaly nine were produced notwithstanding that, accord-
ing to the July 2015 payroll, at least 26 warehouse workers
were employed at that time. There was no evidence that other
employees who may have nol signed the policy were dis-
charged at that time, Thus, although Bindra and two employees
testified that others who signed the forms retained their jobs,
there was no documentary evidenice, the best evidence, to sup-
port that claim. '

The complaint alleges that the Respondent implemented the
“new work rules and discipline regarding cell phone nse and
lateness and discharged the five employees because they filed
the FLSA lawsuit in early July. Tony Bindra admitted receiv-
ing the lawsuit on July 13.

Miller testified that the Respondent always had a mule that
cell phone use was prohibited, but it was enforced, for safety
reasons, only when the facility moved from Bethpage to Syos-
set in late May 2015, Miler stated that from late May through
July 21, when the new policy was introduced, a period of about
7 weeks, the employses worked “with these pieces of equip-
mernt running around in the warehouse . . . when they were
wearing their headphones, and [I] said nothing.” Miller stated
that when he saw an employee using a cell phone he would
“yell”—a form of warning that they should not be using their
phone.

Miller testified that in March 2015, it an employee was late
there was no written rule regarding any consequence for his
lateness. The Respondent instituted the attendance policy be-
cause many cmployees were absent from work frequently. Tt
decided to “tighten” the policy, which, according to Miller, was
always in effect but not enforced. He conceded that no one was
discharged for being late.

Miller testifted further that prior to the move to Bethpage in
late May, he told the workers that, once the facility moves, no
ane would be permitted to use their cell phones since the new
facility would be bigger and have more machines. He explatned
that the rule was not implemented until July because, at first, all

the workers were “on board” with the new rule, but then “just
got lax and began falling back i the old pattern again.”

Tony Bindra stated that the employees were told that if they
did not sign the new policy they would be fired, but if they
signed they could retain their jobs. In contrast, the employees
stated that they were not told that they would be discharged if
they did not sign the policy.

Bindra also stated that he told all the workers to put their cell
phones in a cubby which he provided and not use their Lead-
phones. They told him that they would not sign the policy be-
cause they wanted to continue to use their cell phones and
headphones. They were discharged for their refusal to sign the
policy.

As set forth above, Miller told the employees on March 10, 4
months before the implementation of the new rufes, that he felt
betrayed “because I always treated everyvone right . . . . I give
youalot. . . freedom. The phones 1 don’t say anything. If you
want change, careful what you ask for. Okay. Because a lot
will change . . . . If you are not happy, leave. But stop, don’t
bring problems for me because I am not going to be happy and
if T am not happy you will not be happy . . . . Someone is put-
ting things in your head but if you want it, if you don’t believe
me, do what you got to do . . . You’ll see what happens.”

The employees testified that they understood that they were
supposed to report io work on time and certain employees stat-
ed that they knew that they could be disciplined or discharged if
they were late often. The Respondent argues that these were
work rules that were in place, were understood by the workers
and, accordingly, the wriiten implementation of these rules was
just a continuation of rules the workers understood and were
nothing new,

G. The Alleged Threats Made in the Hearing Room
on December 9

Union President Gilberto Mendoza stated that as he stood at
the doorway to the hearing room he saw Zabell enter the hear-
ing rootn and say “imunigration is here” and then walked mside
the room. At that time, the employees were seated in the back
row of the room near the door which was open. Mendoza added
that Zabell was not speaking to anyone when he made that
comment. A few minutes later he then heard Zabell point to the
workers and say “they are not going to get a penny from my
client. This is a wasie of time. They are a bunch of immigrants

... if they get up to the stand and give a statement they will be
committing perjury so I'm going te take it to the grand jury so
they can be deported.” He also said that he would call the Iin-
migration Service.® Mendoza said that the witnesses were Span-
ish speakers but that some understood English.

General Counsel Powell told Zabell to cease making
such accusations.

The emplovyees testified as to what they heard Zabell say.
Their knowledge of English is admittedly limited. However,

3 Mendoza's affidavit stated that the administrative law judge was
present when Zabell made these comments. I stated on the record that T
was not present during this incident. Mendoza admitted that ke was
confused by another ineident in which Zabell was yelling regarding
Mendoza's presence at which I was present.
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they credibly festified as to what they heard and that they un-
derstood the words Zabell nitered.

Argueta testified that he does not fully understand English
but that he understands a little English. While testifying in
cross-examination throngh an interpreter he understandably
stated that he did not understand Zabell’s words as they “exit
[his] mouth.™

Argueta first testified that he was at the clevator with em-
ployee Michel Torres when they observed Zabell arriving for
the hearing. He heard Zabell speaking to his clients conceming
“inmnigration,” and remarking that he was going to “report us
to Immigration.” Argueta then testified that later, when he was
in the hearing room with his coworkers, he heard Zabell say
that he would report them to Immigration and that he was not
goimg to pay the workers “not even a penny,” He heard Powell
tell Zabell three times to “stop.”

It must be noted that Argueta made two errors in lis testimo-
ny. He testified that he Lieard Zabell’s comments i hearing
room number 2 during which time the administrative law judge
was present. In fact, the alleged comments were made in a dif-
ferent hearing room where I was not present when Zabell alleg-
edly made the comments testified to. These errors do not un-
dermine his testimony, the most important aspect of which was
the comments made by Zabell. Those comments were corrobo-
rated by other employee witnesses and I credit them.

Javier Revyes testified that Zabell pointed fo the worlers.
Althongh Reves gave his testimony through a Spanish inter-
preter, he stated, in English, that “he report with immigration,”
and the workers would not get a penny. He stated that he is able
to read and understand 35 percent of what is written and spoken
in English.

Raoberto Reyes stated that he did not understand what Zabell
said but understood that Powell told him three times to stop. He
testified that no one translated what Zabell said, but he be-
lieved, at that time, based on Zabell’s pointing to him that he
“was calling me a criminal.”

Henry Hemandez, despite that he testified through a Spanish
interpreter, testified in English as to what he heard. He stated,
in English, that “report to immigration and like penny or some-
thing.” He credibly and honestly stated that he does not under-
stand much but he understands a little English. He testified that
on December 9, Zabell pointed to all the employees sitting in
the rear of the hearing room, and screamed at them, saying that
he would report them fo “immigration” and that the Respondent
was not going to pay a penny. General Counsel Powell told him
several times to stop. Prior to that time, Zabell was speaking to
Powell,

Fabres testitfied that on December 9, he and the enployees
were siting on a bench in the rear of hearing room number 3.
Before the hearing began, he saw Zabell speaking to General
Counsel Cabrera in the hallway outside the hearing room. The
door to the hearing room was open and is nearby the bench they
sat on. Fabres testified that e heard Zabell raise his voice,
velling, commenting that “they are all illegal undocumented.”
He said that he was going to call the Imumigration Service and
have them deported. Cabrera asked Zabell if he wanted to make
those comments on the record. The employees looked at Fabres
and asked what was happening. Fabres told them to be calm,

telling them that Zabell made a comment about the Immigration
Service.

Fabres testifted that later, as he sat in the rear of courtroom 3
with the employees, he observed General Counsel Powell ap-
proach Zabell whoe was seated at counsel’s table in the front of
the room. Fabres could not hear their conversation since they
spolce quietly, but then Zabell raised his voice, shouting that if
the employees testified they would be conmmitting perjury, and
he would report them to the Immigration Service. Zabell also
mentioned a Supreme Court case and peinted at the workers,
saying that they would “not receive a penny.” Fabres heard
Powell telling Zabell in a loud voice to “stop, stop, stop.”

Danny Bindra testified that ag he and Zabell exited the eleva-
tor at the hearing-room floor and walking down the hallway
toward the hearing room he asked Zabell whether the immigra-
tion status of the warehouse employees had an effect on this
case. Zabell replied that if they were “illegal” they can be de-
ported but it is very unlikely that that would occur because the
“government doesn’t do it.” Bindra denied hearing Zabell say
that “immigration is hers.”

Bindra also testified that, prior to the opening of the hearing,
he overheard General Counsel Powell and Zabell speak about
the case. Zabell, speaking in a conversational voice, but not
velling or speaking loudly, mentioned the name of a case to
Powell, adding that pursuant to that decision if the employees
were undocumented they “can’t get a penny out of it.” He did
not observe that Powell was upset at Zabell’s mention of their
allegedly illegal status. Bindra conceded that some of the em-
ployees were at the benches in the rear of the hearing room.

Bindra noted that at that time, Zabell said that if the witness-
es give false testimony under the penalty of perjwy, such per-
jured testimony could affect their legal status if they apply for
citizenship. Zabell said that they would be giving false testimo-
ny because he had a sworn staterment from them, Bindra denied
hearing Zabell say that he would have the employees artested
or that he would go to a grand jury and report them, and denied
mentioning immigration,

Analysis and Discussion
Credibility Findings

I credit the testimony of the General Counsel’s employee
witnesses, Their testimony about conversations with the Re-
spondent’s representatives were mutually corroborative. They
testified in a forthright, believable manmer, Although their
primary language was Spanish and they testified through an
interpreter, they did understand, to some degree, spoken Eng-
lish. Indeed, they testified in English concerning certain state-
ments they heard in English.

I discount their testimony concemning legal terms asked by
Zabell such as whether the Respondent told them that it would
be futile to geck union representation. Such improper ques-
tions, particularly since the Respondent had already admitied
such an allegation, was beyond their limited comprehension of

¢ Fabres’ pretvial affidavit stated that those conversations occurred
on December 16. At hearing, Fabres testified that that date was inaccu-
rate due to a mistake. The mistake is immaterial and does not under-
mine his testimony which is supported by employee witnesses, that the

- conversations occurred on December 9.
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those tetms. Further, minor errors in their testimony or in their
pretrial affidavits or recollection in which of twe hearing rooms
Zabell threatened them do not impair their testimony in any
way. :

I cannot find that the Respondent’s witnesses gave truthful
testimony n important areas of their recitations. Thus, Miller
denied material parts of his March 10 meeting with the workers
when the recording of that meeting clearly showed that he
made those statements. That recording, and the Respondent’s
mmplicit acknowledgement that Miller was untruthful in deny-
ing the statements he made, led the Respondent to change its
answer to admit that his threats and statements, preserved in the
recording, were made.

Purther, Miller first stated that he could not hear what oe-
curred during the election confromtation but then, upon recall
by Zabell, his memory improved to the extent that he heard the
precise words uttered.

Tony Bindra’s tesimony was extremely ¢vasive and not be-
lievable. He first stated that he did not own Deep Distributors
but then admitted that he owned that corporation. He Frst stated
that he did not work for Deep Distributors but later stated that
he did. Incredibly, Tony Bindra could not admit that his brother
Danny owned Deep Distributors. When asked whether he had
any independent knowledge concerning whether Danny owns
Deep Distributors, he incredulously answered “I don’t know
what you mean knowledge, you know. How would I get the
knowledge? I don’t know.”

When asked whether the Respondent has contracts, Tony
Bindra, the owner, general manager and “overseer of every-
thing in the company” incredibly testified “what is a contract. I
don’t know what you mean by a contract . . . I don’t understand
what contract means. Contract for me is buying a house.” Nev-
ertheless, he admitted signing contracts for the purchase of
forklift machines, and with UPS for the shipping and delivery
of its products, and further conceded that he and Damy are
responsible for signing all the Respondent’s contracts.

He first testified that Malik signed purchase orders but then
said thai he did not. He first festified thai the five employees
were discharged but later stated, in questioning by Zabell fol-
lowing a day’s break, that they were laid off and not dis-
charged.

Danny Bindra testified that although he was present in the
hearing room during Zabell’s threats to employees, he did not
hear General Counsel Powell’s entreaties to Zabell to cease his
comments. Employees gave credited testimony that they were
present in the liearing room at the same time and heard Powefl
warn Zabell to stop.

Malil’s Supervisory Status and the Impression
of Surveillance

The complaint alleges that employees’ weare given the im-
pression that their union activities were under surveillance by
the Respondent’s supervisor Malik.

The complaint alleges that Malik is the Respondent’s super-
visor and agent. Section 2(11) of the Act defines a statutory
supervisor as any individual having the authority, as relevant
here, to discharge, or discipline employees, or responsibly to
direct them.

The exercise of any of the above responsibilities is sufficient
to vest any person with the status of a statutory supervisor, As
set forth above, Malik is Miller's “main helper.” Jose Torres
credibly testified that when he began work, Tony Bindra told
him that Malik was his supervisor, and that he and Argueta
testified that Malilc gave them daily assignments. He also ap-
proved their requests for leave. There was also testimony that
when Warehouse Manager Miller was absent, Malik was in
charge of the facility.

Although Miller testified that no employee reports to Malik,
the evidence is clear that the Respondent’s large facility and
large number of products are divided into two areas: beauty
supplies and housewares and appliances. There was credible
evidence that Miller and Malik are each in charge of the ap-
proximately six employees in those separate areas.

Tnasmuch as there is much work to perform in each area, it is
entirely reasonable that Miller and Malik each exercise the
power to assign employees io work in his own area. Thus, em-
ployees credibly testified that Malik assigns them work to do,
picking orders and receiving items in the beauty supplies area.
B appears that Miller exercises his own duties in the
housewares and applisnce area, Accordingly, I find that Malik
has the authority, which he has exercised, of responsibly direct-
ing employees in their work. Marquette Transporta-
tion/Bluegrass Marine, 346 NLRB 543, 552 {2006).

In addition, two employees, Jose Torres and Argueta, credi-
bly testified that they were told by two other employees that
they had just been discharged by Malik. The two dischargees
did not return to work thereafter. Further, Argueta stated that
he received an oral warning from Malik who warned him that
he wounld not receive any more chances it he made another
mmistake.

Morcover, Malik occupies a position of trust, He is the only
employee who has access to the blade room where the most
expensive merchandise is stored. He also prints the work or-
ders.

Inasmuch as Malik did not testify no evidence was received
from the person at issue., Nevertheless, it is the burden of the
patty claiming that the person is a statutory supervisor, the
General Counsel, to prove that he possesses such stams.

I find that General Counsels have met their burden. The evi-
dence is clear that Malik is a statutory supervisor. If it is ulti-
mately decided that Malik is not a statutory supervisor, T find
that he is an agent of the Respondent. Malik was placed in a
position of trust having access to a room containing sxpensive
merchandise in which no other employee was permitted to en-
ter. Inasmuch as he worked with employses who he assigned
woik to, it is clear that they would have reason to believe that
he spoke and acted for management.

“The Board’s test for determining whether an employer has
created an impression of swveillance is whether the employ-
ee[s] would reasonably assume from the statement in question
that [their] union activities had been placed under surveillance.”
Grouse Mountain Lodge, 333 NLRB 1322, 1322 (2001). The
Board further stated that “employees should be free to partici-
pate in union organizing campaigns without the fear that mem-
bers of management are “peering over their shoulders, taking
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note of who is involved in union activities, and in what particu-
lar ways.” 333 NLRB at 1323.

I credit the testimony of Jose Michel Tomes and Argueta
who stated that on February 17, Malik told them that they were
“part of a union” or “with the Union.” Torres and Argueta had
not made their union support known to the Respondent. Their
activities consisted of meeting with union agents. Malik’s
comments made them reasonably assime that their union activ-
ities were leept under surveillance and therefore violated Sec-
tion 8(a)(1) of the Act.

The Discharges of Argueta, Jose Martin Torres and
Jose Michel Torres

The complaint alleges that on March &, 2015, the Respond-
ent discharged Jose Wiltredo Argueta, Jose Martin Torres, and
Jose Michel Torres because they joined and assisted the Union
and engaged in concerted activities. The Respondent argnes
that they were laid off for lack of work, and were selected be-
cause of their misconduet.

The General Counsel’s Prima Facie Case

Pursuant to the Board’s decision in Wright Line, 251 NLRB
1083 (1980) in cases alleging a violation of Section §(a)(3) and
(1), where motivation 1s at issue, the General Counsel bears the
mitial burden of showing that the Respondent’s decision to take
adverse action against an emplovee was motivated, at least in
part. by antiunion censiderations. The General Counsel may
meet this burden by showing that (2) the employee engaged in
union or other protected activity (b) the employer knew of such
activity, and (¢} the employer harbored animosity towards the
union or other protected activity. Camaco Lorain Mfg. Plant,
356 NLRB 1182, 1184-1185 (2011); Regal Recycling, Inc.,
329 NLRB 333, 356 (1999). Animus may be inferred from the
record as a whole, including timing and disparate treatment.
Brink’s, Inc., 360 NLRB 1206, 1206 at fn. 3 (2014). If the
General Counsel establishes discriminatory motive, the burden
shifts to the employer to demonstrate that it would have taken
the same action absent the protected conduct. Cammace Lorrain,
above,

Jose Michel Torres and Argueta gave credible testimony that
they attended union meetings and that they greeted Union
Agent Fabres at his car in front of the facility. There could be
no doubt as to Fabres’ purpose since his car bore a large sign
with the name of the Union. In fact, Miller said that be did not
know whether the car was there for the Respondent or the busi-
ness nexi door. Clearly, Miller possessed knowledge, or at least
a suspicion, that the Union was present on behalf of the Re-
spondent’s employees.

T also find that the Respondent possessed knowledge of the
union activities of the three men. As set forth above, I have
found that Malik told Jose Michel Torres and Argueta that they
weze “part of a union” or “with the Union.” Malik did not testi-
fy and therefore their testimony is unrebutted.

I credit the testimony of Roberto Reyes who stated that Mil-
ler asked him if he “knew something about the union.” Reyes
denied knowing anything about the Union. Miller replied “%
think that the one that is hanging out with the Union is Alex
[Arguetal.” Miller did not deny ihis remark attributed to him,
and therefore it stands wmebutted.

There was no direct evidence that the Respondent knew that
Jose Martin Torres engaged in union activiiies or that the Re-
spondent was aware of them. However, the General Counsel
argues that he was discharged because he was the brother of
Jose Michel Torres who had recommended him for hire.

The Board has held that the discharge of a person in order to
retaliate against his relative who was a union activist is unfaw-
ful. Thorgren Tool & Molding, 312 NLRB 628, 631 (1993);
Carrizo Mfg. Co., 214 NLRB 171, 181 (1974). Here, I find that
the General Counsels have met their burden of proving that the
union activities of Jose Michel Torres was a motivating factor
in the Respondent’s decision to discharge his brother Jose Mar-
tin Torres. T.ALL, 306 NRLB 499, 503 (1992).

Thus, I find that, as in 7ML, the timing of the discharges of
the three men, coming only 4 days before Miller's strongly
antiunion message to the remaining workers, including admit-
ted threats of discharge, and only 2 weeks after Argueta and
Jose Michel Torres were identified by Malik as being “part of
the Union,” supports a finding, which T make, that the three
men were discharged because of their union activity.

T further find that the Respondent harbored animosity toward
the Union and the union activities of the dischargess. Miller’s
strongly antivmion comments to all the employees only 4 days
after their discharges forcefully conveyed the message that
union supporters would lose their jobs. It also confimmed to the
workers that he had been “betrayed” by their interest in the
Unien.

Miller specifically referred to Argueta as being “out there
with them” and mentioned that “because T kmow that you were
hanging with Michel.”

I addition, the Respondent’s creation of the impression of
surveillance, found above, which occurred before the three
employees were discharged, establishes that it had animus to-
ward their union activities. DPJ New England, 354 NLRB 849,
808 (2009}, Diversified Chemicals Corp., 231 NLRB 982, 993
(1977).

Further, I cannot find, as set forth below, that the Respondent
has met its burden of proving that it possessed a reasonable
basis for discharging the three men for their misconduct or that
it las established its sconomic defense of lack of work. TALZ,
306 NLRB at 504-505.

I accordingly find that the General Counsel has proven that
the union activities of Arguets and Jose Michel Tomres were
motivating factors in their discharge. 1 also find that Jose Mar-
tin Tomies was discharged because he was the relative of Jose
Michel Torres in retaliation for the union activities of Jose
Michel Torres. Wiight Line, Inc., above,

The burden now shifis to the Respondent to prove that it
would have discharged the three men even in the absence of
their union activity. Wright Line, above,

The Respondent’s Defense
Lack of Werk

The Respondent argucs that the three men were discharged
Tor lack of work. It further asserts that it chose them because of
their poor work or imisconduct. Neither defense has merit.

The General Counsel subpoenaed detailed financial records
from the Respondent which would prove or disprove its eco-
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nomic defense. As set forth above, only two limited documents
which summarized certain sales or purchase orders was pro-
duced.

As get forth above, Tony Bindra gave inconsistent and con-
tradictory testimony as to whether the three employees were
laid off or discharged. The Respondent failed to provide origi-
nal books and records to support the figures in the two summar-
ies it produced. Those “back-up” documents were available in
the form of data located in the Respondent’s computer which
Zabell maintained he was under no obligation fo produce be-
cause it must be organized into a report. However, the General
Counsel’s subpoena called for the production of electronically
maintained documents. As noted above I granted the General
Counsel’s motion for sanctions under Bannon Mills, precluding
the Respondent from producing evidence in support of iis lack
of work defense.

Even aside from the documents, Bindra’s testimony that the
Respondent’s work slows after Christimas is undermined by the
fact that the discharges occurred more than 2 months after
Christmas, and by the fact that employees testified that at the
time of the discharges they were busy at work.

The Selection of the Three Employees
Argueta and Jose Michel Torres

The Respondent selected Argueta for discharge because he
was “dangerous”—climbing shelves and not using a ladder.
Michel Torres was chosen because he allegedly slept while at
work and was lazy.

Argueta admitied crashing his forklift truck into a FedEx
truck breaking its light and also conceded that he climbed the
shelves, being seen by Tony Bindra and Miller. No discipline
wag issued for these infractions but Argueta admitted being
warned by Malik for ignoring an order.

Incredibly, Tony Bindra testified that he saw Michel Toires
asleep at work at least 3 times, the last being 2 to 3 weeks be-
fore he was discharged. However, Bindra did not wake him up
and no discipline was given to him for this gross misconduct.

I find that the Respondent condoned the alleged misconduct
of Argueta and Jose Michel Torres until an opportunity arose to
discharge them for their unton activities. The evidence is clear
that the Respondent would have continued them in its employ,
as it had for the 4 years each had been working for it, had it not
been for the Union’s appearauce on the scene.

Jose Martin Torres

Miller’s testimony that Jose Martin Torres was hired only as
a replacement for Juan Flores lacks merit. The Respondent’s
records cstablish that Martin continned to work for 3 weeks,
from February 17, 2015, when Flores returned, until his dis-
charge on March 6. This completely undermines Miller’s testi-
mony that Martin was scheduled to be discharged upon Flores’
return to work.

Moreover, Miller did not testify that hie told Michel or his
brother that lte would be retained only until Flores returned.
Significantly Miller’s testimony that he told Torres that Juan
Flores was away from work caring for his child and that when
he returned “we’ll see how business was, and we would take it
from there” held out the possibility that i business was good he

would be retzined. This was not an unequivocal declaration to
Martin that he would be replaced upon Flores® retum to work.

Further, the evidence also establishes that Flores worked as a
handyman in addition to picking orders. Accordingly, Martin
Torres may have replaced Flores regarding his order picking
work but did not substitute for his repair work. Accordingly,
they did different types of work and it appears that Martin
Torres could have been retained to perform the type of work he
did even upon Flores” return to work.

The reason given for Martin’s discharge, that he was hired
only as a replacement for Flotes uptil his return to work was
false. The evidence establishes that Martin continued to be
employed for 3 weeks after Flores® return. He was discharged
only when the opportunity arose to discharge him for the union
activities of his brother.

CONCLUSION

1 accordingly find and conclude that the Respondent has not
proven that it would have discharged Jose Wilfredo Argueta,
Jose Martin Torres, or Jose Michael Torres even in the absence
of their union activities. Wright Lire, Inc., above.

Employees were Threatened with Unspecified Reprisals
and Discharge;
Futility of Selecting the Union

The complaint alleges that ihe Respondent, by Miller, threat-
ened employees with unspecified reprisals if they selected the
Unicn as their representative; tofd employees that it would be
futile to select the Union as their collective-bargaining repre-
seited, and threatened employees with discharge if they select-
ed the Union as their representative.

Miller denied making these statements. As set forth above,
following the playing of the recorded meeting ai which he
spoke on March 10, set forth above, Miller admitted that it was
his voice making these statements. The Respondent then
amended its answer to admit the complaint allegations that on
March 10, the Respondent, by Miller threatened employees
with unspecified reprisals, told employees that it would be fis-
tile to select the Union, and threatened employees with dis-
charge if they selected the Union as their collective-bargaining
representative.

I accordingly find that these admitted threats violated Sec-
tion 8(a)(1) of the Act.

Interrogation of Employees and Threats of Unspecified
Reprisals Concerning Employees” Involvement with
the FLSA Suit

On July 8, 2013, Tony Bindra received a federal lawsuit filed
by the Respondent’s employees including Henry Hernandez,
Marvin Hemandez, Roberto Reyes, Javier Reyes and Augustin
Sabillon. The suit alleged that the Respondent violated the
FLSA by not paying, inter alia, overtime wages and other pay-
mnents required by law.

The complaint afleges that in July 2015, by Tony Bindra, in-
terrogated employees about their involvement in a FLSA law-
suit and threatened them with unspecified reprisals because of
their involvement in the filing of a FLSA lawsuit.

The Board has long held that the filing of a lawsuit by a
group of employees is protected activity. See D. R, Horton, 357
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NLRB 2277, 2278 at fn. 4 (2012), and cases cited therein; 200
E. 81st Rest. Corp., 362 NLRB No. 152 {2015}

The Interrogation of Reyes

As set forth above, on July 15, Miller and Tony Bindra
called Reyes into an office where they spoke fo him alone.
Bindra showed him the FLSA lawsuit and asked nm if he knew
anything about the attorney who filed the FLSA suit. Bindra
pressed him, saying that his name is the first one listed. Reyes
repeated that ke lmew nothing. He was told to refurn to work.

Following that private meeting, Bindra spoke at a meeting
with employees regarding the suit, as set forth above. In that
conversation, Bindra challenged them, asking them if the in-
formation concerning their residences listed in the suit was
correct. He accused the men of suing him. He contradicted the
suit’s allegations that the men worked on weekends, asking
detailed questions about when they worked. He then asked the
workers if they still intended to pursue the suit, ending the con-
versation with the remark that “now the question is this. We are
fighting or we are not fighting? I didn’t pay you or did I not pay
vou? That’s the question.”

The Respondent defends the General Counsel’s allegations
by asserting that the employees agreed that the suit was without
merii and that they wanted to abandon ii. The recorded tran-
scription contains no such statements.

In this respect [ reject the Respondent’s argument that a let-
ter dated January 3, 2016, from the attorney who filed the law-
suit proves that the allegations made therein are false. The letter
requested Zabell’s consent to file an amended complaint, stat-
ing that the factual allegations conceming the employees” hours
worked and lunchbreaks in the complaint were not accurate. He
sought to delete the allegations concerning the lunchbreaks and
to present a moge accurate representation of the hours worked
by each employee. Thus, at most, the letter represents that cer-
tain allegations contained in the lawswit were inaccurate, not
the entire lawsuit. Further, the letter states that the attorney
simply wished to change the employees’ hours worked, not to
delete that part of the lawsuit.

Accordingly, the Respondent’s argument that the FLSA law-
guit was filed in “bad faith” and therefore permitted Zabell to
question the employees as to their basis for filing the suit has
no merit. The fact that the Respondent nnlawfully questioned
the employees about their lawsuit constitutes unfawful mterro-
gation, Samsung Electronics, LLC, 363 NLRB No. 103, ship op.
at 1 (2016).

The Respondent also correctly asserts that Bindra said that
he had to “defend myself” and that he would have to “fight.”” I
find nothing improper with Bindra’s remark that he had to de-
fend himself,” However his question whether he and tlie work-
ers are fighting or not fighting constitutes coercive mterroga-
tion. He sought an immediate answer from the workers, without
the aid of their attorney, as to whether the Respondent paid
them properly or did not. And with that answer he posed a fur-
ther question of whether they would fight each other or not.

Thus, Bindra souglt to coercively convines the workers that
they had been paid and therefore should not fight him in their
lawsuit for proper compensation.

The remarks by Bindra constitute interrogation of the em-

ployees he addressed. The Board has held that an interrogation
is unlawful if, in light of the iotality of the circumstances, it
reasonably tends to interfere with, restrain or coerce employees
in the exercise of their Section 7 rights. Relevant factors in-
clude whether proper assurances were given concerning the
questioning, the background and timing of the interrogation, the
nature of the information sought, the identity of the questioner,
and the place and method of the interrogation. The Board has
viewed the fact that the questioner is a high level supervisor as
one factor supporting a conclusion that the questioning was
coercive. Brighton Retail, Inc., 354 NLRB 441, 448 (2009).
Samsiing, above.

Here, Bindra, the manager of the Respondent and the brother
of its owner, questioned its employees immediately after re-
ceiving the lawsuit, He stated that he was surprised and “disap-
pointed” that the suit was filed. The fact that he was disap-
pointed clearly establishes that he blamed the employees for
suing him and bore animus toward them for engaging in the
protected activity of filing the action. He further sought to en-
cotrage, if not coerce theim, into dropping the lawsuit, asking if
they still intended to pursue it.

Thus, no assurances were given coucerning the questioning,
the inferrogation took place in an atmosphere of interference
with the tnion activities of the workers—the Respondent ad-
mitted that it had, on March 10, threatened employees with
reprisals and discharge if they selected the Union, and told
them that it would be futile to do so. Further, it had discharged
three employees for their union activities, and only 1 week later
it unlawfilly discharged five more employees for their vnion
activities.

It is clear that Bindra and Miller sought to obtain information
about the lawsuit from Reyes, asking him if he knew anything
about the lawyer who filed the suil. Reyes denied such
knowledge and Bindra coercively continued the questioning by
noting that Reyes’ name was the first in the list of plamtiffs.
The Respondent’s effort to obtain information about the lawsuit
is unquestionably interrogation. Semsung, above. In the meet-
ing with the other employces, Bindra attempted to coerctvely
persuade the workers to abandon their lawsuit, and tried to have
then discontinue their protected activity of joining together to
seek to remedy their allegedly unlawful working conditions. He
threatened that he would “fight” them if they continued to en-
gage in the protected activity of pursuing their lawsuit.

T accordingly find and conclude, as alleged, that the Re-
spondent interrogated employess about their involvement in the
FLSA lawsuit and threatened them with unspecified reprisals
because of their involvement in the filing of that lawsuit.

The Implementation of New Work Rules and Discipline

The complaint alleges that the Respondent unlawfilly im-
plemented new work rules and discipline regarding cell phone
use and lateness.

As set forth above, on July 21, the Respondent implemented
new work rules prohibiting cell plione use during work hours
and providing discipline for employee lateness.

It is undisputed that this was the first time that written work
fules have been imposed on employees. Employee testimony
that they understood that they were required to report to work
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on time or they would be subject to discipline misses the point.
First, employees testified that they called their manager to re-
port their lateness and no discipline was issued. Secondly, Ar-
gueta’s testimony that he was asked to wear a protective belt
while using the forklift was not a written rule.

The evidence strongly suggests, and I find, that the rules
were implemented in response to the employees’ union and
protected, concerted activity., Thus, the rules were placed in
force on July 21, 2015, only 2 weeks after Bindra received the
FLSA lawsuit and coercively interrogated employees about its
contents. Moreover, they were implemented in the context of
Miller’s strongly antiunicn speech to employees, and the Re-
spondent’s admitted threats to the woikers. Further, the Re-
spondent discharged five of the plaintiffs named in that lawsuit
for refusing to sign the new policy.

Moreover, the rules were implemented within the context of
the Respondent’s commission of violations of the Act in Mil-
ler’s admitted threats that employees would be discharged if
they selected the Unioen, and that it would be futile to so desig-
nate the Unton.

The Respondent’s Defense

The Respondent argues fist, that it began work on the new
policy before it received notice that the FLSA suit had been
brought. lts witness Alde Hermnandez testitied that he edited the
policy in mid-June. That may be the case, but the ailegation and
the violation is that the new policy was implemented on July
21. There is no allegation as to the policy’s promulgation.

The Respondent asserts that the new rules were implemented
in anticipation of its move to a new facility in Bethpage, a larg-
er facility with more forklift machines in an effort to promote
safety. However, the evidence establishes that the forldift ma-
chines were also used in the former, Syosset facility. It is clear
that the new safety rules would apply equally to both facilities.
Nevertheless, the new rules were not inplemented at the Syos-
set warchouse.

The Respondent argues that the new rules were an effort fo
improve safety. Nevertheless, the move took place in late May
and the new policy was not implemented for another 7 weeks.
Miller’s testivnony that he told the workers that new rules pro-
hibiting cell phones would be i effect when the faculty moved
cannot be believed. He noted that during those 7 weeks em-
ployees worked with dangerous equipment wearing their head-
phones and he “said nothing.”

Miller’s further testimony that employees immediately after
the move were “on board” with the new policy but then “got
lax” is stmilarly unbelievable. Clearly, no effort to enforee any
policy, oral or written, was made until the employees began
their activiiies in behalf of the Union and filed the FLSA law-
suit. It is clear that if safety was so important to the Respondent
it would have implemented its new work mles when it said it
would—when it moved to Bethpage.

Further, there was substantial evidence that the conduct of
employees in using cell phones and wearing headphones during
work hours was condoned at both locations. Tony Bindra stated
that the employees “always™ wore headphones and that he al-
ways told them not to do so but they did not heed his warning.

Miller precisely explained the Respondent’s true motive for

implementing the new rules, In lus speech to the employees on
March 19, he told them he felt betrayed “because I always

treated everyone right . . . . T give you a lot . . . freedom. The
phones I don’t say anything. If vou want change, carefi! what
you ask for. Oleay. Because a lot will change . . .. If you are

not happy, leave. But stop, don’t bring problems for me be-
cause [ am not going to be happy and if T am not happy you will
uot be happy . . . . Someone is putting things in your head but if
you want it, if you don’t believe me, do what yougottodo . ..
You'll see what happens.” Miller’s promise to change was
realized in the unlawful implementation of the new rules.

At the time of Miller’s meeting with the workers, the Re-
spondent was located in its former facility in Syosset. Tt is clear
that Miller acknowledged that the employees’ cell phone use
was not appropriate but he said nothing about it, thereby con-
doning their use. He clearly related a change in that policy to
the advent of the Union. The evidence also establishes that the
new rules were put in place in reaction to the recent filing of the
FLSA suit.

T accordingly find and conclude that the new worls rukes were
implemented in retaliation for the employess’ union activitics
and because they filed the FLSA lawsuit. CDR Mfg., 324
NLRB 786. 790 (1997). I further find that the Respondent has
not met its burden of proving that it would have implemented
the new rules even in the absence of the employees’ union and
concerted activities. Wright Line, shove.

The Discharges of Henry Hernandez, Marvin Hernandez
Roberto Reyes, Javier Reyes, and Angustin Sabillon

I have found, above, that the implementation of the new
work rules was unlawful. It is well settled that discharge of
employees because they violated an unlawful rule is itself vio-
lative of the Act. Tuscaloosa Quality Foods, 318 NLRB 405,
411 (1995), and cases cited therein.

In addition, under a Wright Line analysis, I find that the five
employees who were discharged were all engaged in union
activities, and all were named plaintiffs in the FLSA lawsuit
which was well known to the Respondent at the time they were
discharged. The Respondent’s animus toward the employees
for filing the lawsuit is established in the coercive interrogation
and threats made at the July 15 meeting and in the context of
the Respondent’s admitted unlawful threats made at Miller's
meeting. 1 therefore find that the General Counsel has estab-
lished a prima facie showing that their activities were a mofi-
vating factor in their discharge.

The Respondent argues that it discharged the five workers
because they refused to sign the new worl rule policy. It claims
that all its employees signed the policy but, as set forth above,
it could produce only nine signed forms from the approximately
26 workers emploved at the time. There was no evidence that
employees whe had not signed the form were also discharged.

In addition, the employees testified that they understood that
they were supposed to ieport to work on time and cerfain em-
ployees stated that they knew that they could be disciplined or
discharged if they were late often. The Respondent argues that
these were work rules that were in place, were understood by
the workers and, accordingly, the writien implementation of
these rules was just a continuation of rules the workers under-
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stood and therefore were nothing new. It musi be emphasized
that there were no wiiiten rules of any kind in existence uniil
the implementation of this work rule policy, and that the Re-
spondent tolerated for years the type of conduect prohibited by
the new rules.

The Responded also claims that these rules promoting safety
in the worlplace were themselves, proper rules. That may be
trie but, as found above, they were unlawtully implemented for
unlawfitl reasons to retaliate against workers.

Nor did the Respondent establish why i had to discharge
long-term employees with no record of discipline. & did not
consider giving them a written waming or some lesser form of
discipline. The fact that it had tolerated the identical conduct
suddenly prohibited pursuant to the new rules undermines the
Respondent’s argument that it was vital that the mles be ad-
hered to immediately.

I accordingly find and conclude that the Respondent has not
met its burden of proving that the five employees would have
been discharged even in the absence of their activities in behalf
of the Union and in participating in the FLSA lawsuit against
the Respondent. Wright Line, above.

Threats of Legal Action in a Board Hearing Room

The complaint alleges that on about December 9, Respond-
ent, by its attorney Saul D). Zabell, while in a Board hearing
room (a) threatened employees with legal action in retaliation
for engaging participating in a Board hearing and because of
their nnion activity and (b) threatened to report employees to
Government authorities in order to intimidate witnesses and to
discourage them from participating in Board processes.

As set forth above, the Union’s witnesses credibly testified,
in a mutuaily coroborative matter to essentially the same facts.
Attorney Zabell told the employees that he would report them
to the immigration authorities and that they would “not get a
peniny.” He made these statements while the employees were in
the hearing room.

Danny Bindra conceded that he heard Zabell tell Powell that
if the employees were “fllegal,” they could not receive a penny
due to a case whose name he could not recall. Thus, Bindra
admitted that employees were in the room when Zabell made
those comments—essentially corroborating the General Coun-
sel’s witnesses on that point. It must be noted that Zabell did
not testify to refite these allegations.

T thus reject the Respondent’s argument that Zabell was
simply speaking to his client at the elevator concerning the
effect of the employees’ immigration status on this case. The
evidence is clear, as adnitted by Bindra, that he heard 2 con-
versation concerning immigration between Zabell and Powell
in the hearing room.

[T]threats io employees that election of the union might result
in their being reported to Immigration ofticials and, presuma-
bly, possibly deported, may similarly elicit strong fears in the
employees. While the record contains ne evidence that any of
respondent’s employees are illegal aliens, should any of them
fall within that category, then Allard’s threats would wndoubt-
edly evoke the most intense fear, not only of employment
loss, but of removal fiom their very homes a well. Like the
fears of job loss discussed above, fears of possible trouble

with the Inunigration Service or even of deportation must
remain indelibly etched in the minds of any who would be af-
fected by such actions on Respondent’s part. Firacon, Inc.,’
256 NLRB 245, 247 (1981).

Here, although there was no effective threat of job less since
the employees had already unlawfully been discharged, never-
theless there were threats by the Respondent through Zabell
that he would report them to the Immigration Service and that
they would not receive a penny through this proceeding.

I accordingly find and conclude that the Respondent, by Za-
bell, threatened employees with legal action in retaliation for
engaging participating in a Board hearing and because of their
union activity and threatened to report employees to Govern-
ment authorities in order to inthmidate witnesses and to discour-
age them from participating in Board processes.

There is no question that empioyees have an unfettered right
to participate in Board proceedings free of threats and intimi-
dating comments by a respondent, The threats were of such a
nature that they had a tendency to interfere with the ernployees’
uninhibited right to freely appear at the Board hearing and give
testimony.

Threais in a hearing room made to employees therein that an
immigration investigation would be requested have been found
to be unlawful threats in violation of Section 8(a)(1) of the Act.
AM Property Holding Corp., 350 NLRB 998, 10421043
(2007), and cases cited therein.

The Election

The election was held on March 24, 2015. Nine valid ballots
were cast for the Union and five ballots were cast against the
Union. Five ballots were challenged. The ballois cast by Joss
Wilfiedo Arguets, Jose Martin Tonszs, and Jose Michael
Torres, the alleged discriminatees in the unfair labor practice
case, were challenged by the Employer. The ballots cast by
Annjad Malik and Maniit Singh were challenged by the Union,
The Regional Director directed that the hearing concerning alt
five challenged baliots be consolidated with the unfair labor
practice proceeding. The Employer filed Objections to the elec-
tion which was also consolidated with this proceeding,

The Challenged Ballots

Inasmuch as I have found, above, that Jose Wilfredo Ar-
gueta, Jose Martin Torres, and Jose Michael Torres were un-
tawfully discharged, they remained statutory employees at the
time of the election. T therefore direct that their ballots be
opened and counted.

Inasmuch as [ have found that Angjad Malik was a statutory
supervisor and agent, I therefore find that his ballot should not
be epened and counted.

Manjit Singh did not testify. The burden is on the challeng-
mg party, the Undon, to prove that the voter who was chal-
lenged is ineligible to vote. Tony Bindra testified that Singh
was a warehouse employee and driver who performed the same
work as Argueta, Jose Martin Torres, and Jose Michel Torres.
There was no evidence presenied to rebut that testimony. I
therefore find that Singh was a member of the unit and eligible
to vote. I accordingly direct that the ballot of Manjit Singh
should be opened and counted.
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The Objections

The Respondent filed the following objections to the elec-
tion:

Prior to the election, and during the course of voting, the Un-
ion pressured Imperial’s employees to vote in favor of the un-
ion. The Union leveraged threats concerning employee’s im-
migration status, along with pronuses regarding legalizing
their immigration situation, to secure favorable votes. Morco-
ver, during the course of the election, the Union, in an appar-
ent effort to bully their way to a desired election oufcome, re-
sorted to acts of physical violence against Imperial’s agents.

The aforementioned acts have a corrosive etfect on the sancti-
ty of a fair election. As such, the NLRB should decline to cer-
tify the March 24, 2015 election and should comnence an in-
vestigation into the improper and unlawfill conduct that tran-
spired.

The Regional Director directed that a hearing be held on the
allegations “that the Union would call immigration authorities
and have employees deported, the promise that a vote for the
Union meant employees could stay in the country lawfully, and
the intertwined threat by employees that various members
would kilf an employee if s/he voted against the union because
it would mean that they would be deported (which grew from
the initia] threat by the Union).”

The Director also directed that a hearing be heid on the “al-
legation that a Union representative verbally and plysically
accosted the Employer’s representative in front of employees at
the beginning of the election.”

The Director did not direct that a hearing be held on the alle-
gation that & union agent engaged in unspecified threais, intim-
idation and electioneering timediately prior to and at the elec-
tion.

The Alleged Tlueats Regarding Employees’ Immigration Status

Tory Bindra stated that semetime prior to the election, one
employee told him that he was told by the Union that if he did
not vote for it, his immigration status would be atfected, and he
would be deported. Bindra did not identify the union agent and
did not know the alleged victim’s name. Bindra also stated that
the same employee told him that he was told that a vote for the
Union meant that he could remain in the United “States legally,
and that he would be given & green card.

Manager Miller testified that no employee told him that he
was threatened by the Union or that the Union had mentioned
anything to the workers about their immigration status.

Union President Mendoza and Union Agent Fabres denied
speaking to the employees regarding their immigration status.
No threats or promises were made regarding their immigration
status, and no union agents told the employees that they would
be deported if they did not vote for the Union.

Henry Hemandez denied having any conversations with un-
ion agents or employees concerning their immigration status in
relation to their vote in the election. Nor did he recall discus-
sions in which an employee’s life was threatened concerning
their vote. Jose Michel Torres denied that anyone made any
promises to him regarding his immigration status if he voted for
the Union.

Employee Marvin Hemandez stated that no union agents
made any statements to him concerning his immigration status
if he voted for the Union. Similarly, Sabillon testified that no
union agent promised him anything regarding his immigration
status at the time of the election.

Javier Reyes denied that any union agent made any promises
to him concerning his immigration status regarding his vote at
the election. No one threatened him with deportation for exer-
cising his rights to join a union.

Roberto Reyes stated that no union agent told him that how
le voted may affect his ability to stay in the United Staies. Ar-
gueta denied being spoken to by anyone concerning his immi-
gration status and its effect on his vote.

Inasimuch as no evidence was presented in support of this
Objection it is overruled.

The Alleged Acts of Verbal and Physical Violence Toward
the Respondeni’s Agents

As set torth above, the election agreement provided that the
election would take place in the warehouse area adjacent to
Millee’s office by the large west facing loading door at the Em-
ployer’s facility, and that stated that the Employer agreed io
turn off all surveillance cameras for the period of the election,
which record the warchouse area adjacent to Herb Miller’s
office in addition io all exits i and out of the area. The controls
for the video surveillance system are located in the “blade
oot which is near the election polling location.

Tony Bindra testified that there was no agreement to shut the
cameras durng the clection, but nevertheless he was teld by
Zabell to turn them off and he did so.

An altercation oceurred during the preelection period before
the voting began. During that time, the Employer, Union and
Board agent met in the location designated as the polling area.

Danny Bindra testified that as he was standing in the polling
area before the voting occurred, he observed Union President
Mendoza walking toward the warchouse. Bindra stood in front
of him putting his hands at chest level and told him that he
could not enter the warchouse. Mendoza advanced, aggressive-
ly pushing his chest into Bindra’s chest with Mendoza’s hands
on Bindra’s shoulders, pushing him back. Mendoza then placed
his hand under Bindra’s chin, and made a gun gesture with his
hand, saying “I"ll put you down.” Bindra repeated that he could
not enter the warehouse.

Bindra further stated that Mendoza raised his voice, insisting
that he was “‘going to go inside.” Bindra told him that he could
not do so. At that point, according to Bindra, Zabell stepped
between them, repeating that Mendoza could not enter the
warehouse. Mendoza raised his hand, used profanities and told
Zabell “what do you think — you're a big guy? I’ll put you
down too.” Zabell repeated that he could not enter the ware-
house.

Danny Bindra recounted that Mendoza’s chest bumped Za-
bell’s, and then Mendoza “butted” Zabell’s chest with his head.
Bindra denied that Zabell put his hands on Mendoza, Bindra
estimated that each confrontation, that between him and Men-
doza and between Zabell and Mendoza last 2 to 3 minutes,

DannyBindra recalled that twelve to fitteen employees who
were 20 to 25 feet away and were present to vote, saw the alter-
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cation. The incidents ended when the Board agent separated
Mendoza and Zabell, telling Mendoza to move back. Mendoza
then walked to the area where the employees were standing and
spoke to them, Damny and Tony Bindra stated that they saw
Mendoza look at them and, once, put his finger across lis
throat, which Danny Bindra interpreted as a threatening ges-
tare.

Atlthough Danny Bindra testified that he was in fear of his
life, he did not call the police. Instead, he gestured at the Board
agents who replied that they had an efection to conduct, but
later amended this testimony to state that the Board agent
stepped between Zabell and Mendoza. Bindra further stated that
he asked Zabell if he should call the police and Zabell replied
that the Board agents were present. Bindra conceded that he did
not file assault or battery charges against Mendoza.

Tony Bindra testified that Mendoza “came to me” and said
he wanted to “enter my warchouse and go all the way in” In
further testimeny, Tony Bindra stated that indeed, Mendoza,
without saying anything, began walking 20 feet inside the
warehouse when Danny told him he could not de so. Bindra
specifically stated that Mendoza said nothing about the video
system when he waiked into the warchouse. He simply sought
to walk into the warehouse for no stated reason.

In this respect, Bindra’s testimony is refuted by Manager
Miller who testitied that the confrontation concemed *“an issue
about turning the cameras off and the union guy wanted to walk
around the warehouse . . . it was an issue of the camera before
they voted.” He stated that Mendoza “tried to follow Tony fo
shut the cameras off and Zabell asked him to stay where we
were” and not enter the warehouse.

Tony Bindra then saw Mendoza walk up to Danny who told
him that he could not enter the warehouse. Then Mendoza
pushed Dauny and made a gun sign with his hand, telling Dan-
ny that he would take him down. Tony Bindra then saw Zabell
get between the two men at which peint he observed Mendoza
head-butting Zabell’s chest, and pushing and shoving Zabell,
saying that he would “take care of you, too. He saw Mendoza
put his hands on Danny’s shoulders, attempting to push him
back. He recalled that Mendoza was yelling, screaming and
cursing at the time. He first stated that the confrontation lasted
a “few minutes” and then stated that it consumed 5 to 9
minutes.

Teny Bindra noted that 12 to 14 employees were present
dunng this incident and stood about 10 to 20 feet away. How-
ever, he also testified that “some of the [workers] were pre-
sent.” When asked how many, he stated that “this was a very
beated situation. I didn’t know what was going on so 1 didn’t
pay attention to it if there were other people there.”

Tony Bindra then said that following the confrontation with
Danny, Mendoza went “all the way inside” the warehouse and
was stopped by Danny, and then both were engaged in a phiysi-
cal confrontation.

Miller stated that Mendoza came up to Zabell and when
“neck and neck . . . actually bumped him.” Miller added that
Mendoza and Zabell were touching each other, with Mendoza
threatening him. Miller said all the employees were watching
this scene while they were waiting for the polls to open.

Tt muist be noted that Miller stated that he was 15 to 20 feet

away from the confrontation and he could not hear what words
were used — “the people were yelling, and you can’t make out
nothing.” He did not hear any “specific words. “Later, when he
was recalled by the Respondent, Miller’s memory improved.
He stated that he heard Mendoza tell Danny Bindra and Zabell
that he would “take [them] down.”

Tony Bindra first testified that the altercation lasted a “few
minutes” and then said it took place between 5 and 9 minutes.
Danny Bindrs testified, alternately that it lasted 1 to 3 minutes,
then 2 to 3 minuies, and then 5 to 9 minutes. Miller stated that
the dispute continued for 3 to 5 minutes. There is no dispute
that when the Board agent came between the men the confron-
tation ended.

Union President Mendoza stated that when he arrived at the
polling location an employee told the Board agent there were
many surveillance cameras at the warehouse and he pointed at
some of them. Mendoza told the Board agent that the cameras
should either be shut off or the cameras covered. The Board
agent mentioned this to Zabell.

Mendoeza stated that he asked for proof that the cameras were
shut. Zabell said that he would Lave a manager or owner shut
the system. Mendoza protested that either the union or the
Board agent nust alse be certain that the cameras are shut,

At that poini, according to Mendoza, Zabell hegan yelling,
saying that he would not permit the Union to “go and make
sure the cameras were off.” Both he and Zabell raised their
voices at each other. Mendoza stated that after he asked to see
the cameras, Zabell stepped in front of him, yelling that he
could not do so. Mendoza stated that Zabell came toward him
and they were inches apart but did not have physical contact,

Mendoza testified that the Union was not assured of a fair
election if it was not able to ensure that the cameras were shut.
He did not take the owner’s word that the cameras were ren-
dered inoperable. Mendoza stated that after he was refused
permission to check the cameras they continued to argue, but he
did not attempt to walk into the Respondent’s facility.

However lie stated that after his request was denied, he at-
tempted to walk out of the election area to observe the camera
system. He stated that since he did not attempt to walk through
the facility, the owners did not iy to get in his way. He also
denied saying “I got you” or that he made a gun gesture with
his empty hand.

Mendoza stated that he believed that he had a right to “walk
around” the shop as he had, in the past, been permitted to enter
an employer’s premises prior to an election. Mendoza stated
that he did not attempt i0 walk inside the facility. Rather he
walked only in the area where the polling area was located.
Mendoza denied speaking to or making a throat slashing ges-
ture at the Respondent”s agents.

According to Mendoza the Board agent told him to bring up
the mater after the election if he so chose.

Union Agent Fabres testified that he did not witness the al-
tercation between Mendoza and Zabell but was told about it
later by Mendoza. Fabres further stated that the emplovees
were inside the shap at work at the time of the confrontation

Argueta, the Umion’s election observer, testified that he saw
an argument between Zabell and Mendoza. He stated that they
got close to each other “like pushing and shoving” but he saw
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no contact beiween them. The argument lasted 4 to 5 seconds.
He denied sceing Mendoza make hand gestures at that time.
Argueta stated that none of the employees were present during
the argument as they were told to leave the area — to “hide
themselves.”

Employees Roberto Reyes, Jose Michel Torres, Marvin Her-
nandez, Javier Reyes, and Sabillon denied seeing any argument
at the election. In addition, Jose Michel Torres, Marvin Her-
nandez, and Sabillon denied seeing any physical confrontation.
Ag set forth above, Argueta stated that he was the only employ-
ee present at the preeleciion confrontation.

Henry Hernandez did not recall Zabell being at the election,
but heard from other workers after the election that Zabell and a
union agent “wanted to like fight.”

The Respondent subpoenaed Board Agent Stephanie LaTour
to testify as to the events at the election. The Board granted the
General Counsel’s petition to revoke the subpoena pursuant to
Section 102.118(a)(1) of the Board’s Rules and Regulations on
the ground that other witnesses were available to testify about
the election incident.

Analysis
Objection |

“It is the Employer’s burden, as the objecting party, to prove
that there has been misconduect that warrants setting aside the
election.” Consimers Energv Co., 337 NLRB 752, 752 (2002).

I conclude, based on the above, that no credible evidence has
been presented as to the first Objection, that the Union would
call Enmigration authorities and have employess deported, or
promised that a vote for the Union meant ernployees could stay
in the country lawfully, or a threat by employees that various
members would kill an ernployee if s/he voted against the union
because it would mean that they would be deported.

Here, Tony Bindra’s testimony that an unnamed employee
told him that an unnamed union agent threatened him with
deportation and said that he could remain in the United States it
he voted for the Union is simply inecredible. No supporting
evidence has been presented and each of the employees denied
- that any such comments had been made.

Objection 2

The second Objection alleges that the Union assaulted the
Respondent’s agents and attorney at the election.

The test for evaluating conduet of a party is an objective
one—whether it has the “tendency to interfere with the em-
ployees’ freedom of choice” Taylor Wharton Division, 336
NLRB 157, 158 (2001). In determining whether a party’s mis-
conduct has the tendency to interfere with eraployees’ freedom
of choice, the Board considers: (1) the number of incidents, (2)
the severity of the incidents and whether they were likely to
cause fear among the employees in the bargaining unit, (3) the
number of employees in the bargaining unit subjected to the
misconduct, (4) the proximity of the misconduct to the election,
(5) the degree to which the misconduct persists in the minds of
the bargaining vnit employees, (6) the extent of dissemination
of the misconduet among the bargatning unit employees, (7) the
effect, if any, of misconduct by the opposing party to cancel out
the effects of the original misconduct, (8) the closeness of the
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final vote, and (9) fthe degree to which the misconduct can be
attributed to the party.

I note first that the stipulated election agreement provided
that the Employer would tumn off its surveillance video cameras
so that they would not be operating during the election.

Mendeza attempted to ensure that the cameras was tumed
off, and stated that he did not want to take the Employer’s word
that it had done so. The Employer aitempted to diminish this
important aspect of Mendoza’s actions by its testumony of Tony
Bindra that there was no agreement that it would shut the cam-
eras, and by Danny Bindra’s testimony that Mendoza said noth-
ing about the video system and simply wanied to enter the
warehouse for no stated reason. It is significant that the Em-
ployer’s manager Miller stated, m contradiction, that the con-
frontation arose concerning “an issue of the camera.”

Accordingly, the Bindra brothers sought to malke it appear
that Mendoza’s actions were a brazen attempt to walk through
the warehouse for no reason whereas Mendoza, apparently
relying on the election agreement’s stipulation that the cameras
were to be stut, simply wanted to confirm that fact, and made it
kuown that that was his purpose.

Thus, it appears that Mendoza, by his own testimony, was
not satisfied with the Employer’s assertion that it had shut the
cameras, and he attempted to exit the election area to observe
the video system, claiming, at hearing, that he had a “right” to
“walk around” the shop. Miller gave believable testimony that
Mendoza attempted to follow Tony Bindra when he shut the
cameras off and that Zabell asked him to “stay where we were”
and not enter the warehouse.

Although T credit Mendoza’s testimony that he did not try to
walk through the warchouse, the evidence is clear that he did
proceed at least to some point at or near the entrance of the
warchouse which resulted in the Employer’s atfempt to stop
him. Thus, the alleged misconduct may be attributed to the
Union, a party.

I further find that an argument and confrontation ensued be-
tween Danny Bindra, Zabell and Mendoza. The argument in-
cluded raised voices and profanities. As set forth above, Em-
ployer representatives claimed that Mendoza, being the aggres-
sor, made contact with Danny and Zabell, attempting to push
them back. In contrast, Mendoza stated that, although lhe was
“inches apart” from Zabell they made no contact.

T also find, as festified by Argueta, that there was “pushing
and shoving.” However, he denied that there was contact be-
tween the men.

The evidence is clear that there was contact between Mendo-
za, Zabell and Danny Bindra. It is doubtful that angry words
between men whe were only “inches™ away according to As-
gueta would not result in contact between them especially since
he testified that there was “pushing and shoving.” However, [
find that the contact was nothing more than the men pushing
each other in the opposite direction. I do not eredit the Employ-
er’s agents that Mendeza head butted Danny and Zabell in their
chests. Tt is not likely that such an act would have gone without
the police being called by Zabell or the Employer or criminal
charges being filed by them.

In making findings as to what occurred, I similarly cannot
credit the Bindras or Zabell’s testimony that Mendoza made
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threatening statements or threatening gestures toward them.
Miller did not confirm that testimony and Mendoza and Asr-
gueta denied it. Tt is further noted that Miller at first denied
hearing anything that Mendoza said, but later, upon recall by
Zabell heard Mendoza’s alleged threaiening statement.

Considering the factors the Board looks at in determining
whether Mendoza’s conduct had s tendency to interfere with
the employees® freedom of cloice, only one incident took
place—the confrontation between Mendoza, the Bindra broth-
ers and Zabell. The incident occurred in the immediate vicinity
of the election.

I cannot credit the Employer’s evidence that the argument
took ag long as they said it did. It is unlikely that it lasted even
a few ininutes. The Board agent intervened and came between
the disputants breaking it up and thereafter proceeded with the
election. I accerdingly find that the confrontation was quite
short in duration. In this respect, I credit Argueta’s testimony
that the dispute lasted a few seconds.

In considering whether Mendoza’s conduct was likely to
cause fear among the employees it must first be determined
whether any of the employees were present at the confronta-
tion, and if not, whether that incident was disseminated among
employees not present.

As set forth above, Danny Bindra and Miller testified that all
the voting employees were present at the confrontation. How-
ever, Tony Bindra first stated that some employees were pre-
sent. When asked how many, he said “this was a very heated
sitnation. I didn’t know what was going on so I didn’t pay at-
tention to if there were other people there.” He later testified
that all the employees were present. However, all the employ-
ees other than Argueta, the Union’s election observer, denied
that they were present or saw any arguments or confrontations.

In view of my credibility findings, above, in which I discred-
ited the Bindra others as to material parts of their testimony, I
cannot credit the Employer’s agents that all the employees were
present and observed the confrontation. Thus, I find that only
Argueta was present, He described the dispute as “pushing and
shoving,” lasting only a few seconds.

Further, regarding the dissemination of the incident, Henry
Hernandez stated that he heard from other workers after the
election that Zabell and a union agent “wanted to like fight.”
Hermandez did pot testify as to how many other employees
spoke about this matter and he gave no further details as ic
what he heard. In any event, the dissemination took place after
the election and thus could not have affected the employees
before they voted.

There was no evidence as to whether the incident persisted in
the minds of the unit employees, particularly since [ find that
employees, other than Argueta, were not present at the incident.
There is no evidence that dissemination of the incident to the
employees occurred before the election.

As to the effect, if any, of misconduct by the Employer, I
credit Mendoza’s testimony that Zabell stood in his way, stop-
ping him from proceeding further. Thus, it appears that Zabell
placed his bady in front of Mendoza’s, with both equally con-
tributing to the physical contact which I find occurred. Accord-
ngly, if Mendoza was originally at fault for attempting to pro-
ceed toward the warchouse, Zabell was equaliy at fault for

blocking his way, causing the physical contact between them.

It is not possible to determine the closeness of the final vote
since five ballots were challenged and I direct, below, that four
of them be opened. However, nine valid votes were cast for the
Union and five were cast against it. Nine votes against five is
not a close vote.

I find that the incident which occurred did not reasonably
tend to nterfere with the employees’ free and uncoerced choice
in the election. The incident was not directed at the employees,
there is no eredible evidence that any more than one employee,
Argueta, the Union’s election observer, witnessed the incident,
and there is ne evidence that the incident was disseminated to
the other employees or that it persisted in their minds.

In addition, I cannot find that, in observing the incident, As-
gueta was given the impression that the Employer was “power-
less against the force of the union.” Rather, as in Chrill Care,
Inc., 340 NLRB 1016, 1016-1017 (2003), where the union’s
agent disrupted an employer meeting with employees and ini-
tially resisted the employer’s effaits fo gject her. I find that the
Emplover here. as was the employer in Chrill Care, “fully able
to maintain control” by resisting Mendoza’s attempt to proceed
toward the warehouse. As was the case in Chrill Care, the un-
ion agent left the area when the police were called. Here, Men-
dozn backed away when the Board agent infervened.

The cases cited by the Employer, Service Emplovees District
1199 (Staten Island Universitv Hospital), 339 NIRB 1059,
1061 (2003), and Cemtral Massachusetts Joint Beard, 123
NLRB 590, 609 (1959), are inapposite. In Stater Island Uni-
versity Hospital, the union’s agent engaged in a “series of open
canfrontations with managers” which consisted of “deliberate,
repeated and unprovoked verbal abuse, including profanity,
racial and sexual shurs and threats of physical harm.” The Board
found that the union’s actions violated Section 8(b){1)(A) of the
Act. Tt also found that the hospital’s emiployees, who were fully
aware of the agent’s actions, would reasonably tend to fear that
they weld be subject to the same abusive tacties if they failed
fully to support the union in its bargaining position and the
impending strike. The Board further found that the agent’s
ntent in engaging in this “prolonged . . . repeated harassment
was to “send this intimidating message to the hospital employee
audience.”

In Central Massachusetts, the Board found that the union
agent’s threatening with bodily harm and kicking an employer
official as he crossed the union’s picket line violated Section
8(b)(1){A) of the Act. The Board held that the striking employ-
ees could have reasonably regarded the assault “as a reliable
warning of what might befall them if they abandoned the
strike” and restrained and coerced them in their exercise of
their right to continue ot discontinue striking as they wished.

The question here is whether the employees would reasona-
bly fear that they would be subject to similar misconduct if they
chose to fail to support the Union. I find that they would not
harhor such a fear. Rather, T find that, Argueta, the sole witness
to the incident, would reasonably believe that Mendoza was
demonstrating his reasanable belief that the Union was eatitled
to ensure that the surveillance cameras were shut as agreed in
the election stipulation, and that Mendoza was correct in assert-
mg that he had a right to confirm that the cameras were turned
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off. Argueta could therefore reasonably believe that ihe result-
ing confrontation took place because of the Employer’s chal-
lenge to Mendoza's attempt to verify that the cameras were
deactivated.

In sum, I view the election as reflecting the employees” free
choice and I overrule this Objection.

CONCLUSIONS AND RECOMMENDATIONS

Based on the above discussion, the ballots of Jose Wilfredo
Argueta, Jose Martin Torres, Jose Michel Torres, and Manyit
Singh should be opened and counted. The ballot ofAmjad Ma-
lik should not be opened and counted.

I shall remand the proceedings in Case No. 29— RC 146077
to the Regional Director and direct him to open and count the
ballots of Jose Wilfredo Argueta, Jose Martin Torres, Jose
Michel Torres, and Manjit Singh, and issue a revised tally of
ballots.

If the revised tally of batlots shows that a majority of the val-
id votes cast at the efection were cast for the Petitioner, I rec-
onxmend that the Petitioner be certified. If the revised tally of
ballots shows that the Petitioner has lost the election, I recom-
mend that the election be set aside, and that all proceedings in
Case No. 29-RC-146077 be vacated.

CONCLUSIONS OF LAW

1. The Respondent, Deep Distributors of Greater NY, Inc.
d/b/a The Imperial Sales, 1s an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

2. The Respondeni violated Section &(a)(1) and (3) of the
Act by discharging Jose Wilfredo Argueta, Fose Martin Torres,
Jose Michael Torres, Henry Hemnandez, Marvin Hemnandez,
Raberto Reyes, Favier Reyes, and Augustin Sabillon.

3. The Respondent viclated Section 8(a}l) of the Act by
giving its employees ihe impression that their vnion activities
were tinder surveillance by the Respondent.

4, The Respondent violated Section 8(a)(1) of the Act by
threatening its employees with unspecified reprisals if they
selected the Union as their collective-bargaining representative.

5. The Respondent vielated Section 3(a}(1) of the Act by
telling its employees that it would be futile to select the Union
as their collective-bargaining represeniative.

6. The Respondent violated Section 8(a)(1) of the Act by
threatening its employees with discharge if they selected the
Union as their collective-bargaining representative.

7. The Respondent violated Section 8(a)(1) of the Act by in-
terrogating its employees about their involvement in a Fair
Labor Standards Act lawsuit.

8. The Respondent violated Section 3(a)(1) of the Act by
threatening its employees with unspecitied reprisals because of
their involvement in the filing of a Fair Labor Standards Act
lawsuit.

9. The Respondent violated Section 8(a)(1) of the Act by
implementing new work rules and discipline regarding cell
phone use and lateness.

10. The Respondent violated Section 8(a)(1) of the Act,
while in a Board hearing toom, it threatened employees with
Tegal action in retaliation for participating in a Board hearing
and because of their union activity.

11. The Respondent wiolated Section 8(a){1) of the Act,
while in a Board hearing room, it threatened to report employ-
ces to Govermment authorities in order to intimidate witnesses
and to discourage them from participating in Board processes.

12. The unfair labor practices set forth above are unfair la-
bor practices affecting commerce within the meaning of Sec-
tion 2(6) and (7) of the Act.

THE REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered fo cease and
desist and to take certain affirmative action designed fo effectu-
ate the policies of the Act.

Having found that the Respondent has unlawfully imple-
mented new work rules on July 21, 2015, regarding cell phone
use and lateness, I shall order that it rescind those new work
rles.

The Respondent having discriminatorily discharged and re-
fused to reinstate Wilfredo Argueta, Jose Mariin Torres, Jose
Michael Torres, Henry Hernandez, Marvin Hemeandez, Roberto
Reyes, Javier Reyes, and Augustin Sabillon, it must offer them
reinstatement to their former positions or, if those positions no
longer exist, to substantially equivalent positions, without prej-
udice to their seniority or any other rights or privileges they
would have enjoyed, absent the discrimination against thern.
Further, T shall recommend that the Respondent make them
whole for any loss of earmings and other benefits suffered as a
result of the discrimination against them.

Backpay shall be computed in accordance with F. . Wool-
worth Co., 90 NLRB 289 (1950), with inferest at the rate pre-
scribed in New Horizons, 283 NLRB 1173 (1987), compounded
daily as prescribed in Kentficky River Medical Center, 356
NLRE No. 8 (2010}, ent. denied on other grounds sub. nom.
Jackson Hospital Corp. v NLRB, 647 F.3d 1137 (D.C. Cir.
2011). In accord with Torillas Dan Chavas, 361 NLRB No. 10
(2014), my recommended Order also requires the Respondent
to (1) submit the appropriate documentation to the Social Secu-
rity Administration so that when backpay is paid to the em-
ployees, it will be altocated to the appropriate calendar quarters,
and/or {2) reimburse them for any additional Federal and State
income taxes they may be assessed as a consequence of receiv-
ing a Iump-sum backpay award covering more than 1 calendar
vear.

The General Counsel requests an Order that Wilfredo Ar-
gueta, Jose Martin Torres, Jose Michael Torres, Henry Hernan-
dez, Marvin Hemnandez, Roberto Reyes, Javier Reyes, and Au-
gustin Sabillon be reimbursed for their search tfor work and
work-selated expenses, without regard to whether interim eam-
ings are in excess of these expenses. Nonmally, such expenses
are considered an offset to interim earnings. However, the Gen-
eral Counsel seeks a change in existing rules regarding such
exXpenses.

This would require a change in Board law, which is solely
within the province of the Board and not an adminisirative law

judge. Therefore, I shall not include this remedial proposal in

my recommended order. The Board has recently stated that it
will not order such relief at this time. Goodman Logistics, LLC,
363 NLEB No. 177, fin. 2 (2016).
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In accordance with the Board’s decision in J. Piecini Floor-
ing, 350 NLRB 11, 15-16 (2010), I shall recommend that the
Respondent be required to distiibute the attached notice to
memnbers and employees electrontcally, if it is customary for
the Respondent to communicate with employees and members
in that manner. Also in accordance with that decision, the ques-
tion as to whether a particular type of electronic notice is ap-
propriate should be resolved at the compliance stage. J. Piccini
Flooring, above, slip op. at 3. See Teamsters Local 25, 358
NLRB 54 (2012).

The General Counsel has requested certain enhanced reme-
dies. In Federated Logistics & Operations, 340 NLRB 255,
256 (2003), the Board, citing Fielderest Cannon, Inc., 318
NLRB 470, 473 (1995), stated that it “may order enhanced or
extraordimary remedies when the Respondent’s unfair labor
practices are ‘so numerous, pervasive, and outrageous’ that
such remedies are necessary to “dissipate fully the coercive
effects of the unfair labor practices found.”” Especially since a
small bargaining unit is invelved, “the probable impact of [the]
unfair labor practice is increased.” Excel Cuse Readv, 334
NLRB 4, 5 (2001).

In addition, the Board has found that a broad order requiring
a respondent from engaging in misconduct “mn any other man-
ner,” instead of a narrow order to refrain from misconduct “in
any like or related manner” is necessary when a respondent has
engaged in “such egregious or widespread misconduct as to
demonstrate a general disregard for the employees’ fimdamen-
tal statutory vights.” Hickmotf Foods, 242 NLRB 1357 (1979).

In addition, in such cases, the Board has ordered a respond-
ent to furnish periodie, updated lists of employee names and
addresses to the union, so that the union can help to counteract
the effects of these violations in its communications with em-
ployees, and to enable the union to “present its message in an
atmosphere refatively free of restraint and coercion. " Federated
Logistics, above, at 258, Fxcel Case Ready, above, at 5.

Further, the Board has required the public reading, by an of-
ficial of the respondent, of a notice to its employees, so that
“they will fully perceive that the Respondent and its managers
are bound by the requirements of the Aci.” Homrer D. Bronson
Co., 349 NLRB 512, 515 (2007},

The publication of the Notice to Employees has been found

"an appropriate remedy in cases such as this one. Pacific Beach
Horel, 361 NLRB No. 65 (2014).

I find that all of the above enhanced remedies are necessary
to dissipate the serious unfair labor practices which the Re-
spondent engaged in. As set forth above, shortly after the Unien
began organizing the employees, the Respondent imnediately
embarked on a campaign to identify the Union’s supporters.
The Respondent learned that Jose Michel Torres and Alex Ar-
gueta were union adherents and discharged them, along with
Jose Michel Torres” brother, Jose Martin Torres. Later, after
five other employees filed a2 FLSA lawsuif, the Respendent
discharged them for not signing its unlawtully implemented
rules concerning lateness and cell phone use.

The Respondent’s admitted violations of the Act by thieaten-
ing employees with unspecified reprisals, telling employees
that it would be futile to select the Union, and threatening them

with discharge if they voted for the Union, all constitute serious
violations of the Act.

Finally, and most egregiously, the Respondent attorney’s
threat to employees in the hearing room that e would report
them to imuwmigration authorities and that if they testified they
would be committing fraud constituted extracrdinary mtimida-
tion of the employee wilnesses. Not only did it instill fear in
them that they may be reported to governmental authorities, but
it conveyed the message that if they gave testimony they would
be in legal jeopardy.

Accordingly, I find that the General Counsel has established
good cause for the imposition of the above enhanced remedies,
and I shall order that the Respondent be required to undertake
them.

However, 1 will not order two additional special remedies
requested by the General Counsel. The General Counsel re-
quests an Order that the Respondent be required to “schedule
training for all employees on their rights under the Act con-
ducted by a Board agent during paid worktime; and an Order
requiring the Respondent to schedule training for all supervi-
sors and managers on compliance with the Act conducted by a
Board agent during paid worktime. No Board precedent has
been cited for the imposition of such Orders, and no detail has
been given concerning the nature or length of the training

On these findings of fact and conclusions of law and on the
entire record, [ issue the following recommended'®

ORDER

The Respondent, Dieep Distributors d/b/a The Imperial Sales,
Inc., Bethpage, New York, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(2) Discharging employees because they engaged in union
activities, concerted activities, and because they filed a lawsuit
pursuani to the Fair Labor Standards Act.

(b} Giving its employees the impression that their union ac-
tivities were under surveillance.

(¢) Threatening its employees with unspecified reprisals if
they selected the Union as their collective-bargaining repre-
sentative.

(d) Telling its employees that it would be futile to select the
Union as their collective-bargaining representative.

(e) Threatening its employees with discharge if they selected
the Union as their collective-bargaining representative.

() Intemrogating its employees about their mvolvement in a
Fair Labor Standards Act lawsuit.

(g) Threatening its employees with unspecified reprisals be-
cause of their involvement in the filing of a Fair Labor Stand-
ards Act lawsuit.

(h) Implementing new work rules and discipline regarding
cell phone use and lateness.

% If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.

DA0031




Co%asd 172950 Bodlimbnt 12) 0816719017 o6 57, Pageds of 52°

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE IMPERIAL SALES, INC. 27

(i) Threatening employees with legal action in retaliation for
participating i a Board hearing and because of their union
activity.

(j) Threatening to report employees to Government authori-
ties in order to intimidate witnesses and fo discourage them
from participating in Board processes.

(k) In any other manner interfering with, restraining, or co-
ercing employees in the exercise of the rights guaranteed them
by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Within 14 days from the date of the Board’s Order, offer
Jose Wilfredo Asgueta, Jose Martin Tores, Joge Michael
‘Torres, Henry Hernandez, Marvin Hemandez, Roberto Reyes,
Javier Reves, and Augustin Sabillon full reinstatement to their
former jobs, or if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their seniority or any
other rights or privileges previously enjoyed.

(b) Make Jose Wilfredo Argueta, Jose Martin Torres, Jose
Michael Torres, Henry Hemandez, Marvin Hernandez, Roberto
Reyes, Javier Reyes, and Angustin Sabillon whele for any loss
of earnings and other benefits suffered as a result of the dis-
crimination against them, in the manner set forth in the remedy
section of the decision.

(c) Within 14 days from the date of the Board’s Order, re-
move from its files any reference to the unlawful discharges,
and within 3 days thereafier notify Jose Wilfredo Argueta, Jose
Martin Torres, Jose Michael Torres, Henry Hernandez, Marvin
Hernandez, Roberto Reyes, Javier Reyes, and Augustin Sabil-
lon in writing that this has been done and that their discharges
will not be used against them in any way.

(d) Rescind the work rules entitled “Employee Code of Con-
duct” which was implemented on July 21, 2015, and notify the
ermployees that it has done so.

(e) Within 14 days after service by the Region, hold a meet-
g or meetings during working tinte, scheduled to ensure the
widest possible atfendance, at which the attached Notice to
Emmployees” to the employees shall be read to employees by
Danny Bindra, Tony Bindra, Herb Miller or Amjad Malik in
English and in Spanish during worktime, or at the Respondent’s
option, by a Board agent in the presence of the Respondent’s
officials, supervisors and agents named above.

(f) Within 14 days from the date of this Order, publish in
three publications of general local interest and circulation cop-
ies of the attached Notice to Employees, signed by the Re-
spondents’ general manager Tony Bindra, or his successor, and
to do so at its expense. Such Notice shall be published twice
weekly for a period of 8 weeks. The publications shall be de-
termined by the Regional Director for Region 29, and need not
be limited to newspapers so long as they will achieve broad
coverage of the area.

(g2) Upon the request of the Union, immediately furnish it
with lists of the names, addresses, and classifications of all the
Respondent’s employees as of the latest available payroll date,
and furnish a comrected, current list to the Union at the end of
each 6 months thereafter during a period of 2 years following
the entry of this Order.

(h) Within 14 days after service by the Region, post at its fa-

cility in Bethpage, New York, copies of the attached notice

marked “Appendix.” ! Copies of the notice, in English and in

Spanish, on forms provided by the Regional Director for Re-

gion 29, after being signed by the Respondent’s anthorized

representative, shall be posted by the Respondent and main-

tained for 60 consecutive days in conspicuous places including

all places where notices to employees are customarily posted.

In addition to physical posting of paper notices, the notices

shall be disiributed electronically, such as by email, posting on

an intranet or an internet site, and/or other electronic means, if
the Respondent customarily communicates with its employees

by such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, defaced, or
covered by any other maierial. In the event that, during the

pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,

the Respondent shall duplicate and mail, at its own expense, a

copy of the notice fo all current employees and former employ-

ecs employed by the Respondent at any time since February 17,

2015,

(i) Preserve and, witlin 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment rec-
ords, iimecards, persomiel records and reports, and all other
tecords, including an electronic copy of such records if stored
in electronic forn, necessary to analyze the amount of backpay
due under the terms of this Order.

() Within 21 days after service by the Region, file wiih the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

[T 1S FURTRER ORDERED as follows:

1. The Objections to the election are hereby overruled.

2. The proceedings in Case No. 29-RC-146077 are hereby
remanded to the Regional Director for Region 29. He is di-
rected to open and count the ballots of Jose Wilfredo Argueta,
Jose Martin Torres, Jose Michel Torres, and Manjit Singh, and
issue a revised tally of ballots.

3. If the revised tally of ballots shows that a majority of the
valid votes cast at the election were cast for the Petitioner, I
recommend that the Petitioner be certified. If the revised tally
of ballots shows that the Petitioner has lost the election, I rec-
ommend that the eleciion be set aside, and that all proceedings
in Case No. 29-RC-146077 be vacated.

Dated, Washington, D.C. May 6,2016

APPENDIX

NoTice To EMPLOYEES
PosTED 8Y ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

' If this Order is enforced by a judgment of a United States court of
appeals, the words in the rotice reading “Posted by Order of the nation-
al Labor Relations Board” shail read “Posted Pursuant to a Judginent of
the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board.”
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Tlhie National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
fice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NoT discharge you because of your activity on be-
half of United Workers of America, Local 660, or your con-
certed activities or because you filed a lawsuit pursuant to the
Fair Labor Standards Act.

WE WILL NOT give you the impression that your union activi-
ties were under surveillance.

WE WILL NOT threaten you with unspecified reprisals if you
select United Workers of America, Local 660 as your collec-
tive-bargaining representative.

WE wiLL NoT tell you that it would be tutile to szlect the Un-
ion as your collective-bargaining representative.

WE WILL NoT threaten you with discharge if you select the
Union as your collective-bargaining representative.

WE WILL NOT interrogate you about your involvement in a
Fair Labor Standards Act lawsuit.

WE WILL NOT threaten you with unspecified reprisals because
of your involvement in the filing of a Fair Labor Standards Act
lawsuit.

WE wILL NOT unlawiutly implement new work ruies and dis-
cipline regarding cell phone vse and lateness.

WE WILL NOT threaten you with legal action in retaliation for
participating in a Board hearing and because of your union
activity.

'WE WILL NOT threaten to report you to Government authori-
ties in order to intimidate you as a witness and to discourage
you from participating in Board processes.

WE WILL NOT in any other manner interfere with, restrain, or
coercing you in the exercise of the rights guaranteed you by
Section 7 of the Act.

WE WILL within 14 days from the date of the Board’s Order,
offer Jose Wilfredo Argueta, Jose Martin Torres, Jose Michael
Torres, Hemry Hemandez, Marvin Hernandez, Roberto Reyes,
Javier Reyes, and Augustin Sabillon full reinstatement to their
former jobs, or if those jobs no longer exist, to substantially
equivalent positions, without prejudice o their seniority or any
other rights or privileges previously enjoyed.

WE wiLL make Jose Wilfredo Argueta, Jose Martin Torres,
Jose Michael Torres, Hewry Hernandez, Marvin Hernandez,
Roberto Reyes, Javier Reyes, and Augustin Sabillon whole for
any loss of eamnings and other benefits suffered as a result of
the discrimination against them.

WE wiLL within 14 days from the date of the Board’s Order,
remove from our files any reference to the unlawful discharges,
and within 3 days thereafter notify Jose Wilfredo Argueta, Jose

Martin Torres, Jose Michael Torres, Heniy Hemandez, Marvin
Hemandez, Roberto Reyes, Javier Reyes, and Augustin Sabil-
lon in writing that this has been done and that their discharges
will not be used against them in any way.

WE WILL immediately rescind the unlawfully implemented
new work rules entitled “Employee Code of Conduct™ which,
were implemented on July 21, 2015, regarding cell phone use
and lateness, and notify the employees that we have done so. .

WE wiLL within 14 days after service by the Region, hold a
meeting or meetings during working time, scheduled to ensure
the widest possible attendance, at which the attached Notice to
Erployees to the employees shall be read to employees by
Danny Bindra, Tony Bindra, Herb Miller, or Amjad Malik in
English and in Spanish during worktime, or at the Respondent’s
option, by a Board agent in the presence of the Respondent’s
offieials, supervisors and agents named above.

WE wiL.L within 14 days from the date of this Order, publish
in three publications of general local interesé and circutation
copies of the attached Notice to Employees, signed by the Re-
spondent’s general manager Tony Bindra, or his successor, and
to do so at its expense.

Such Notice shali be published twice weekly for a period of
8 weeks. The publications shall be determined by the Regional
Director for Region 29, and need not be limited to newspapers
so long as they will aclieve broad coverage of the area.

WE WiLL upon the request of the union, inunediately furnish
it with lists of the names, addresses, and classifications of all
the Respondent’s employees as of the latest available payroll
date, and fumish a corrected, current list to the Union at the end
of each 6 months thereafter during a period of 2 years following
the entry of this Order.

DEEP DISTRIBUTORS D/B/A/ THE IMPERIAL SATES, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb. gov/case/29-CA-147909 or by using the QR code

below. Altematively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1015 Haif Street, 5.E., Washington, D.C. 20570, or by calling
(202) 2731940,

DA0033
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

NATIONAL LABOR RELATIONS BOARD )
Petitioner
No. 17-2250

V.

DEEP DISTRIBUTORS OF GREATER N.Y .,
INC. d/b/a THE IMPERIAL SALES, INC.

Respondent

T el S

CERTIFICATE OF SERVICE
I hereby certify that on August 7, 2017, I electronically filed the foregoing
document with Clerk of the Court for the United States Court of Appeals for the
Second Circuit by using the CM/ECF system. I further certify that the foregoing
document was served on all those parties or their counsel of record through the
CM/ECF system if they are registered users or, if they are not by serving a true and
correct copy at the addresses listed below:

Saul D. Zabell, Esq., -
Zabell & Associates, P.C.

1 Corporate Drive, Suite 103
Bohemia, NY 11716

s/ Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
National Labor Relations Board
1015 Half St SE

Washington, DC 20570

Dated at Washington, D.C.
this 7th day of August, 2017

DA0034
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WITNESS

Henry Hernandez

DIRECT CROSS REDIRECT RECROSS

VOIR DIRE

25 61 157 160
37

BURKE COURT REPQRTING, LLC
1044 Route 23 NHorth, Suite 206
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A Good morning.
Q Mr. Hernandez, are you familiar with Deep Distributors,
Imperial Sales?
A Yes.

MR, ZABELL; Cbjection to the form. It's a compound
quesgtiorn.

JUDGE DAVIS: Overruled.

BY MR. POWELL:

Q You may answer.

A Yes.

Q How are you familiar with them?

A I worked a year and a half for the company, Imperial
Sales,

Q When did you start working there?

LA February or March of 2014,

Q When did you stop working there?

A July 21, 2015.

Q What did you do for them?

A I prepare the order., I took them off the shelf and put

them up front. for the manager, Herb Miller, to gee them.
o] You sald you took the orders ocut. What kind of products,
what kind of orders were you taking out?

MR. ZABRELL: Objection to the compound nature of the
question.

JUDGE DAVIS: Overruled.

BUREKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660

[26] DA0036
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BY MR. POWELL:
Q You may answer.
A Electronic house -- house electronic supplies, salon
products, frying pans, radios.
Q Mr. Hernaondez, you gaid Herb Miller. Who is Herb Miller?
A Herb Miller is the gemeral manager of the company.
o} Wherse specifically does he work?
A He works in the electronic house supply.
Q When you picked the order, you said you gave it to Herb
Miller?
I put it in front, on a counter, for him to check it out.
Mr. Hernandez, does the Employer have a warehouse?
Yes.
Where gpecifically did you work?

At the electronic supply.

Yes.
Mr. Miller, does he have an office?
Yes.

A

Q

A

Q

A

6] Was that in the warshouse?
A

Q

A

Q Where is his office?
A

27

on the floor that they get the deliveries for the company,

by the door where they get the deliveries for the company.
Q And where isg that? What part of the --
A In the rear part of the company.

0 Is that in the warehouse as well?

BURKE COURT REPORTING, LLC
1044 Route 23 North, SBuite 206
Wayne, New Jergey 07470
{973) £92-0660

[27] DA0037
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A No, cash.
Q Could you describe a little bit more of the work you did,
just =o he gets an understanding.

MR. ZABELL: Objection to the form of the guestion.

JUDGE DAVIS: Overruled.

THE WITNESS: Herb Miller pick the orders, the order that
the supermarket requested the.company. T would brackwell (ph.)
and go pick up the products from the shelves, then I put them
in front, and he would check it.

BY MR. POWELL:
0 Did you ever go cut on the deliveries?
A No.

MR. ZABELL: Objection. Assumes facts not in evidence,

JUDGE DAVIS: Overrule&. Answer?

MR. POWELL: He answered.

COURT REPORTER: I didn't get the angwer.

JUDGE DAVIS: Did yvou ever go out on deliveries?

THE WITNESS: No.

BY MR. POWELL:
Q When you were hired, Mr. Hernandez, were you ever -- were
you given a handbook?
A Na.
0 Were you ever given any papers, work rules?
MR. ZABELL: Objection.

JUDGE DAVIS: Sustalned. More specific.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Sulte 206
Wayne, New Jersey 07470
{973) 692-0660

[30] DA003S
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BY MR. POWELL:

A
Q
A
Q
A
Q
A
Q

Were vou ever giwven a paper that said it was work ruleg?
No.

Were you ever given anything, a document about latenesses?
No.

Were you ever told about work rules?

No.

Were yvou ever told about being late?

No.

How about cell phones, were you ever told that cell phones

weren't used?

MER. ZABELL: Objection.
THE WITNESS: No.

JUDGEE DAVIS: Overruled.

BY MR. POWELL:

Q

pid you ever, by chance, use your cell phone?

THE WITNESS: At work.

BY MR. POWELL:

Q At work.

A Yes.,

8] Do you know did Mr. Miller ever see you using your cell
phone?

A Yes,

0 Did he say anything to you?

A No.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660

(311 DA0039
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1 Q How about Mr. Mallick, did he ever see you using your cell

2 phone?

3 A Yes, but he didn't say anything. ' Just Mr. Miller. He

4 didn't say anything.

5 JUDGE DAVIS: These times that they saw you, were you

6 working at those times, or were you on break or lunch?

7 THE WITNESS: Working, on break.

8 BY MR. POWELL:

2 Q How about Mr. Bindra, do you know if he ever saw you
10 workiﬁg? Tony Bindra, did he ever see you using your cell
11 phone when you were at work?

12 A Yes,

13 Q pid he ever tell you, vyou can't do it?

14 A No.

15 ©Q Are you familiar with Local 660, United Workers of

1€ America?

17 MR. ZABELL: Objection.
18 TEE WITNESS: Yes.
13 JUDGE DAVIS: Overruled.

20 BY MR. POWELL:
21 Q By the way, how many employees -- you said you worked in

22 the warehouse, how many employees worked in the warehouse with

23 you?
24 MR. ZABELL: Objection to the form.
25 JUDGE DAVIS: Overruled.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 6£92-0660

[32] DA0040
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THE WITNESS: Like 18,

BY MR, POWELL: Do you know who Webster Fabrish (ph.} is?
Yes.

Who is Webster Fabrish?

He is a representative of Local 60.

Local 607

MR. ZABELL: Objection., Asgked and answered.

JUDGE DAVIS: Overruled.

BY MR, POWELL:

Q
a

Q

A

pid you have any dealings with Mr. Fabrish?
Yes.
What were those dealings with Mr. Fabrish?

T spoke with him because we wanted to work with the union,

me and my workers,

Lol I o

When you say we, who do you mean?

The rest of the workers and I.

That would be the rest of the workers at the company?
Yes.

what if anything did you do to pursue that?

MR, ZABELT:: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: I spoke to a friend. The friend gave me the

number. AaAnd I spoke -- I called Webster and I spoke to

Webster, and we talked about the union.

BY MR. POWELL:

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660

(33] DA0041
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Q What did you say about the unilon?
A That me and my workers wanted tc work with the union and

we wanted to know more about the union.

Q pid vou follow-up on that?

A Yes.

Q How did you follow-up?

A We had meeting. We started gathering money.

Q How often did you meet?

A Every week.

Q These nmeetings were with just the employees?

A Yes.

0 Did anyone -- did you meet with Webster as well, Mr.
Fabrish? |

A Yes.

0 When did these meetings startc?

a Like in the beginning of January.

Q January of which year?

A Of 2015,

Q You said you met once a week. Is that correct?
A Yag.

Q Do you know what -- strike that. I'm sorry. Mr.

Hernandez, do you know if Mr. Fabrish ever came to the

facility?
A Yes.
Q How do you know he came to the facility?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-06860

[34] DA0042
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A We went to meet him.
Q When you say we, who do you mean?
A All the workers.
Q Where was he when he was at the facility?
A On the street that goes over the company.
Q Was he by himgelf?
A Yes.
Q  wWas he just standing outside?
A Yes.
0 What was he doing, when he was standing outsgide?

THE INTERPRETER: What were you doing?
BY MR. POWELL:
Q What was he doing?
A He was only standing.
Q Was he standing with anything?

MR. ZABELL: Objection. Leading.

JUDGE DAVIS: Overruled.

THE WITNESS: Yes. He had a flag that said Loecal 660.
BY MR, POWELL:
0 Was he holding it or where was this flag?
A It was on his car.
Q Now do you know who Jose Mitchell Flores -- Jose Mitchell

Torres, I'm sorry.
A Yes.

Q Who 1s that?

BURKE COQURT REPORTING, LLC
1044 Route 23 North, Sulite 206
Wayne, New Jexrsey 07470
{973) 692-0660

[35] DA0043
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JUDGE DAVIS: I think we're okay now. After you showed
the pictures to your co-workers, you said you spoke to Mr.
Miller about the union, is that right?

THE WITNESS: Yes. He called up a meeting.

BY MR. POWELL:

Q A meeting with whom?

Y He said that he was going to talk about the union.

Q But who did he call the meeting of?
JUDGE DAVIS: Who did he ask to attend the meeting?
THE WITNESS: All workers.

BY MR. POWELL:

Q In the entire company?

MR. ZARELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: All of them except the five that were
checking out UPS.

BY MR. POWELL:
Q So did thisg include pecple -~ begides the warehouse
people, are there other departments?

MR. ZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: We were from the area of electronics and the
beauty supplies, the beauty salon supplies.

BY MR, POWELIL::

Q Was it at the warehouse area?

BUREE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 652-0660

[40] DA0044
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MR. ZABELL: Objection and move to strike. He asgked a
question regarding about what time. There's been no time
frame. There's been no testimony. 8o I move to strike the
question and the answer.

JUDGE DAVIS: Do you want to clarify that? At what time?
BY MR. POWELL:

Q Around the time of this meeting.

MR. ZABELL: Objection, what meeting?

MR. POWELL: The meeting we were just discussing where Mr.
Miller --

JUDGE DAVIS: Okay.

THE WITNESS: .Yes.

BY MR. POWELL:
Q There was an election in this case, correct?

MR. ZABELL: Objection. Leading.

JUDGE DAVIS: Cverruled.

THE WITNESS: Yes.

BY MR. POWELL:
Q After the election, do you know were employeeg still
meeting with the union?

" MR. ZABELL: Objection.

JUDGE DAVIS: bDid you meet with the union after the
election?

THE WITNESS: Yes.

BY MR. POWELL:

BUREKE COURT RHEHPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{(973) 692-0660

[45] DA0045
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Q What happened at these meetings?
A We spoke that we were going to work normally. We were not
going to talk ingide the company.
0 Was there any other things that were discussed at this
meeting?
A Yes.
Q And what was discussed?
B About the extra hours we worked.
Q Extra hours. Do you mean overtime?

MR. ZABELL: Objection.

JUDEE DAVIS: Overruled,.

THE WITNESS: Yes.
BY MR. POWELL:
Q What was discussed sbout the overtime?
A We talked about that wé wanted to be covered the extra
hours that we worked and we asked him about that, and he said
yves, that he was going to geﬁ a lawyer.
8] Do you know if he ever did do that?

A Yeg.

0 I'm sorry, Mr. Hernandez. One dquestion going back to the

meeting that you had with -- that the employees had with Mr.
Miller, what language was that meeting conducted in?

A In Spanish.

Q Does Mr. Miller gspeak Spanish?

A Yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Buite 206
Wayne, New Jersey 07470
{973) 6392-0660
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BY MR. POWELL:
Q How did the meeting end?
A I said I am going to go, my friend is waiting for me
outgide and T don't want to lose my ride. And he said hold on,
if you're going to fight, we'll fight in court.
0 Who said that?
A Tony .
Q Was anything else gald?
A He sald that the union didn't have nothing to do with it,
that it was between the workers and him. &And he said that if
he won, he was going to make us pay the bills for the case.
9] Waé That the end of the meeting?
A Yes.
Q My . Hernandez --

MR. POWELL: Permission to apyfoach, Your Honor?

JUDGE DAVIS: Yes.

(General Coumnsel'g @C-2(a) & 2(b) ideﬁtified.)
BY MR. POWELIL:
Q Mr. Hernandez, I'm showing you whai's been marked as
General Counsel's Exhibit 2(a). Do you recognize this
document?

MR. ZABELL: Judge, I would just like to confirm that
@C-2(a) is a two-page document? (an I get a confirmation of
that?

MR. POWELL: General Counsel's 2 ig sz two-page document,

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0650
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2(a) being the top page, which is in Spanish; 2(b) being the
bottom page, which is in English,.

MR. ZABELL: That wasn't what came across. GC-2(a) is
Spanish and 2 (k) is English.

MR. POWELL: Sorry. I didn't say that loud encugh. I'm
sorry, I apclogize.

MR. ZABELL: You're forgiwven.
BY MR. POWELL:
¢ Do you recognize this dbcument?
A Yes.
Q What is it?
A On payday, when I went to pick up my paycheck or my
payment -- on payday, when I went to pick up my payment, the
girl who works at counter told me that I had to sign that
paper.
Q What is this paper?
A It said that we couldn't use cell phones at work. It said

that we couldn't go late to work, otherwise, we would be
sancitioned.

MR. POWELL: Any objection to putting this in? T don't
think there is any objection. |

MR. ZABELL: I don't think vou laid an appropriate
foundation, but I have no objection.

JUDGE DAVIS: @GC-2(a) and (b) are received.

(General Counsel's GC-2{a) and 2(b} received.)

BURKE CQURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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BY MR. POWELL:
Q Was this the first time anyone had given you anything
regarding cell phones?

THE INTERPRETER: Counsel, you said the first time or the
only time?

MR. POWEBLL: The firgt time anybody gave you anything
regarding cell phones.

THE WITNESS: Yes.
BY MR. POWELL:
Q Was this the first time anyone had talked about a time and
attendance policy? '
A Yes.
Q What, if anything, did you do with this?
A I didn't sign it.

JUDGE DAVIS: When did you receive it? What date, if you
remember?

THE WITNESS: dJuly 21st.
BY MR. POWELL:
0] Did anything else happen on July 21st?
A The girl who pays was making a list of the people who
didn't sign. So at the end, when I was going out, there was
the manager and the supervisor, and they called us into the
office. Tony called us into the office and he had the payment
for that day. BAnd he called the 1list of the five, of my

co-workers was there, Roberto, Augustin, Javier, Henry, come.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jergey (7470
{973) 692-0660
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He said come and he gave us that paper that day, and he made a
fine, stated that that was the last day of work for us.

Q Did he say anything else to you?

He only said the last day.

Did he say why it wags the last payment?

He didn't say.

Lo o B

Did he say that it was becauge you didn't sign this paper?
MR. EABELL: Objection. He just testified that he did not
say anything.

JUDGE DAVIS: Overruled.

BY MR. POWELL:

8] Did he say that?

A No, he didn't say that, but I know it is that way because
the girl who made the payments was making the list.

MR. ZABELL: Objection, move to strike as nonresponsive.

JUDGE DAVIS: Sustained.

MR. POWELL: I have nothing Ffurther.

JUDGE DAVIS: You mentioned that Tony, the supervisor, and
the manager called the five workers over. First, the four of
them were together. Then Tony and his brother went to her
office,

JUDGE DAVIS: I'm just asking you, you said two people,
the supervisor and the manager, Tony, and who is the other
person?

THE WITNESS: Tony and the brother.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660
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recalls it. If he doesn't recall it, then I'll move on. But I
believe that that'g what he said.

JUDGE DAVIS: Aask a new guestion, ckay?

BY MR. ZABELL:
Q Do you recall testifying about not having a good social
security number?

MR. POWELL: Cbjection.

MR. ZABELL: That's an exact quote.

MR. POWELL: Objection. No, it is not.

JUDGEE DAVIS: Sustained,

BY MR. ZABELIL:
Q Do you have a good social security number?

MR. POWELL.: Objection.

JUDGE DAVIS: Mr. Zabell, I don't think you're hearing me.
We're not getting into guestions of social security or
authorization to work in the United States. It's irrelevant to
this case.

MR. ZABELL: Actually, Judge, when he testified about it
on direct examination, it was brought out because counsel for
the General Counsel didn't believe it was irrelevant to this
case because they think it's an important threat. They count
it ag one of their unspecified reprisals that this individual
was threatened. So if he testified on direct examination that
he was told that he would have to get a good social security

number, I get to gquestion him about that. I get to see if that

BUREE COURT REPORTING, LIC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
- {973) 692-0660

[130] DA00S1
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Q You =said before that Alex -- you know who Alex, Martin,
and Mitchell are, correct?
A ies.
Q Did you continue to work after they were let go?
¥y Yes.
Q Do you know if the Employer hired any new employees?

MR. ZABELL: Objection, beyond the scope of cross-
examination.

JUDGE DAVIZ: Overruled.

THE WITNESS: Yes.
BY MR. POWELL: .
Q Did they?
A Yes.
Q How many?

MR. ZABELL: Renew my objection.

THE WITNESS: OCne or two.

JUODGE DAVIS: Overruled.
BY MR. POWELL:
Q Do you know their names?
A one, I don't know. The other one, I do know. I know Chat

he is the nephew of Roberto Flores.
Q Do you know when they were hired?

MR. ZABELL: Objection, beyond the scope of cross-
examination.

JUDGE DAVIS: Overruled.

BURKE COURT REPCRTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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INDEX
WITNESS DIRECT CROSS REDIRECT RECROSS WVOTR DIRE
Augustine Sabillon 200 —— - - -

Herbert Miller

242 290 314

BURKE COURT REPORTING, LIC
1044 Route 23 Noxth, Suite 208
Wayne, New Jergey 07470
{(973) 622-0660
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THE INTERPRETER: Webster, right?
BY MS. CABRERA:
Q From the union representatives.
MR. ZABELL: Objecticn.
JUDGE DAVIS: Rephrase the question, please.
BY MS. CABRERA:
Q on this first occasion when yvou stopped to stand with the .
union representatives cutside the company's facility, were
there any other employees?
MR. ZABELL: Cbjection. That's not what he testified to.
JUDGE DAVIS: This is a new question. Overruled.
THE WITNESS: Yes.
BY MS, CABRERA:
Q Who was there?

A There was Armando, Melvin, Javier, Seldeen, Alman, Martin,
Ali, all of them, all of us were there. |

How long did you stay?

About two, three minutes.

What did you do after?

I went inside.

What about the other workers?

Wa entered, all of us, at the =ame time.

Lol A oI - o)

Do you know how long the union remained outside the

‘facility?

A I don't know. I think they stayed for about f£ive more

BURKH COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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1 minvtes. We all went inside. We didn't see them.

2 0 Do you know if the union ever came back with their van?
3 A Yeg.

4 0 How many times did they come back?

5 A . About three times.

6 0Q What time of day did they come back on these other three

7 occasions?

8 A The same time.

g Q on those other three occasgions, did you stop to talk to
10 them as well?

1T A Yes.

12 MR. ZABELL: Excuse me, Judge?

13 JUDGE DAVIS: Off the record.

14 {Pause off the record from 12:07'p.m. to 12:08 p.m.)

15 JUDGE DAVIS: This individual who walked into the room,

i6 Mr. Powell?

17 MR. POWELL: TYour Honor, thatl's --
18 MS. CABRERA: Roberto Mendoza, president.
19 MR. POWELL.: He's the president of the union. As the

20 union is a Charging Party, he's entitled to be in here.
21 MR. ZABELL: My position is this; this is the individual

22 who physically threatened both myself and --

23 MS. CABRERA: Allegedly.
24 MR. ZARELL: -- other individuals --
25 MS. CABRERA: Allegedly.

BURKE COURT REPORTING, LIC
1044 Route 23 North, Suite 206
Wayne, New Jerzey (07470
(973) 692-0660
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A I would say between 14 and 16.
Q These employees, could you describe for the Judge what
they do. They pick orders, right?
A Correct.
MR. ZABELL: Objecticn to the form.
JUDGE DAVIS: You asked two questions there. Describe
what they do.
BY MR. POWELL:
Q Describe what they do.
A We get orders from stores, and they generally go out and

pick the merchandise, and bring it up on pallets for me to

check.
Q What type of business is --
| a Tt's beauty and small appliances.
8] What do yvou mean, do you manufacture?
A No, we distribute. We're a distributor.
Q 80 you get the products from someplace else and what
happens?
A We store it. And then when orders come in, we pick it

from the place where it is and we create orders for it.

Q These orders, who do they come from?
A From cugstomers, from stores. )

Q From stores? |

A Yes.

Q Supermarkets?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jergey 07470
{973) 892-0660
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1 A No, because on the conirary it was -- there was more work,
2 Dbecause trailers of trailerg -- of products came in. 2as well
3 ag they went out, they alsc came in. |

4 Q Now, keeping your attention on the same time period, did
5 you attend a meeting at the facility held by Herb Millex?

&€ A Yes.

7 Q Do you recall what date that took place?

8 A Yes.

2 0 What date was thati?
10 A March 15£h.
11 Q And --

12 JUDGE DAVIS: Year?

13 THE WITNESS: 2015.

14 MS. CABRERA: Do you recall where it took place?

15 THE WITNESS: In front of the office of Mr. Herb (sic).

16 We were all standing on the ground.

17 BY MS._ CABRERA:

18 Q And do you recall who was present, as far as employees?
13 A Yes. |

20 ¢Q And who was present?

21 A There was Marvin, there wags Henry, there was Robert, there

22 wag 8ilvi (ph), there was Javier, there was Domn Hermando (ph),

23 there was Oman (ph) and myself.
24 . Q Juet for context purposes only. Can you briefly tell us

25 what the meeting was about?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660
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MR. ZABFLL: Objection to the form.

JUDGE DAVIES: Qverruled.

THE WITNESS: Yes.

BY M5. CABRERA:

Q Okay. BAnd what was it about?

A Mr. Herb (gic) threatened us. He told us that if we got
into the Union and the Union won, there was going to be no
work. We were not going to work anymore.

That he was going to impose his own laws. A&nd he'd
respected us. And he started saying other things that were not
a part of the case, such as he started saying a lot of
vulgarities. He cursed at us.
what time of day did the meeting take place?

By the morning.

And do you recall hoﬁ long the meeting lasted?
15 minutes,

Did you record this meeting?

I did, vyes.

What did you record the meeting with?

With my phone.

Do you still have that telephone?

Yes.

Do you have the telephone here taday?

Yes.

o S o B N = I o B o T o T A -

Did you tape the entire meeting?

BURKE CCQURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jergey 07470
(373) 692-0660
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A A1l of it.
Q Did you ever pauge the tape at any point during the
meeting?
A Yes.
Q While your phone was recording the meeting, did you stop

the recording at any point --
MR. ZABELL: Objection.
MS. CABRERA: -- while Herb Miller was talking?
MR, EZABELL: Asked and answered.
JUDEE DAVIS: Overruled.
MR. ZABELL: He just testified that he paused the
recording, Judge.
JUDGE DAVIS: I understand.
MS. CABRERA: T think he understands the guestion.
MR. ZABELL: Then I'm going to cbject. She’s trying to
impeach her own witness and this is not the first timé.
JUDGE DAVIS: Ovexruled.
THE WITNESS: No.
BY MS, CABRERA:
Q Okay. Now, you said you have that phone here today?
A Yes.
Q. Okay. You gaid that the meet -- you testified that the
meeting tock place on March 15th. How do you know that?
A I have the date on my phone when I recorded the recording.

0 okay. Can you take your phome out now and show us?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Sulte 206
Wayne, New Jersey 07470
{973} 692-0660
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A Yes.

MS. CABRERA: Your Honor, I’'m mot gquite sure how you want
ta do it. I actually bhave a printout of the screen that shows
the date that he made the recording. I have copies for
everybody. I'd be happy for Your‘Honor to take a loock at his
phone --

JUDGE DAVIS: Alright.

MS. CABRERA: -~ to see.

JUDGE DAVIS: We'll do both things. Glve coples of that
to coungel and to me and --

MS. CABRERA: Sure. I'm going to mark --

MR. ZABELL: And Judge, I would like an opportunity to
inspect the phone. 2And T don‘t need to touch it, but if he
gets it on that screen so I can compare it to what counsel has
been provided,

JUDGE DAVIS: I'1l1 ask you to come up at an-appropriate
time. @GC-11 is the mext exhibit.

MS. CABRERA: <Can I make it 11(a) and {(b)? 1Is that --

JUDSE DAVIS: Yes,

MS. CABRERA: -- alrxight?

JUDGE DAVIS: Yeah. What’s 11 -- what’s (a) and what’s
(b)?

MS. CABRERA: So {a) is going to be the recording of the
March meeting and (b) will be the screenghot of the recording

of the July meeting. Okay. 8o can you --

BURKE COURT REPORTING, LI.C
1044 Route 23 North, Suite 208
Wayne, New Jergey 07470
{(973) 692-0660

[352] DA0061




o

O

N

Case 17-2250, Document 54, 02/23/2018, 2242094, Page65 of 238

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

353

(CGeneral Counsel’s 11(a) & (b} identifiedo

MR. ZABELL: Wait, wait. I just have (a). I don’t have
(b) .

MS. CABRERA: I haven’t put in (k). I figured it would --
I mean I could put it in now or I could wait until he testifies
about the July meeting.

JUDGE DAVIS: Let’s put it 1ln now, because --

MS. CABRERA: Okay.

JUDGE DAVIS: -- you mentioned it --

MS. CABRERA: Will do.

JUDGE DAVIS: Okay. So you’re going to show him the phone
now, is that rigﬁt?

MS. CABRERA: Yeah.

JUDGE DAVIS: Okay. Let’s all come up and we'll take a
look. Put it in fronmt of you, right over here. The telephone,
put it on the table, Qkay. Go ahead. Question?

MS. CABRERA: Okay.

CONTINUED DIRECT EXAMINATION
BY MS. CABRERA:
Q Okay. 8o can you just ghow -- we’ll start with the Judge.
Can you show us where it shows the date of the recording that

vou made of that March meeting? .

A Yes.
Q Can you point it out for the Judge, please?
A (In English) Yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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MS. CABRERA: Okay. 8o for the record he’s pointing --
we’ll show the Judge first.
BY MS. CABRERA:
0 It saye (in Spanish) nueva grabacion dos. Is that the
recording? Is that the -«
A Yes.
Q ~- March meeting with Millex?
A Yes.
JUDGE DAVIS: 8o that’'s what we’re locking at GC-11(a) --
MS. CABRERA: Yes.
JUDGE DAVIS: -- is that right?
MS. CABRERA: That would be G -- yes.
BY M8. CABRERA:
4] S0 my next question is if you take a look at GC-1l{a), is

this a printout of that same screen?

MR. ZABELL: I‘ll so stipulate.

JUDGE DAVIS: The stipulation is received. The
gtipulation ig received.

THE WITNESS: Yes.
BY MS. CABRERA:
Q Okay. And can you please read the date for me of that
meeting? Please read the date.

MR. ZABELL: I‘1l1 stipulate that it’'s the date that’'s
indicated on the exhibit.

MS. CABRERA: Okay.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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the overtime?

Yes, he helped us.

And how did --

His working.

-- yvou know? And how did you know?

We are in contact with them,

0 ¢ 0 ¥ o ¥

Calling your attention to July 15th 2015, did you attend a
meeting with Tony Bindra?

MR. ZABELL: Objection, leading.

JUDGE DAVIS: Overruled.

THE WITNESS: Yes.
BY MS5. CABRERA:
Q And where did that meeting take place?
yi8 At the new building. We were sitting down. We had put
some tables -- geats on the tables. And we were eating and
that’s where the meeting happened.
Q You said at the new building. Do you recall when vou
moved to the new building?
A Yes, it was somewhat before the month of July. June,

July. Yes, June.

Q @oing back to the meeting, do you recall what time of day
it was?
A Yes,

0 What time was it?

A That wag in the afternoon, once we were leaving -- about

BUREE CCURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jergey Q7470
(973) 692-0660
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for us to leave.

Q And who was present for this meeting on behalf of the
company?

A Mr. Tony (sic) and Mr. Herb (sic).

0 Does Mr. Tony (sic} speak Spanish?

A No.

Q Does Mr. Herbh Millex?

A Yes.

Q As far as employees, who was present?

A There was Marvin, there was Henry, there was Javier, there

was Silvi, there was Hermando, there was Oman, and there was
Robert and myself.

0 How did the meeting start?

A We were all sitting down and then Mr. Tony (sic) came over
with gome papers and he sald thig is a complaint that he had
filed. BAnd he showed it to us and he sgaid all of you are herse,
iﬁscribed here. And yes, we were all inscribed there. B3And
that’s how the meeting started.

Did Mr. Tony Bindra ask you anything specific?

Yes,

What did he ask you?

He said did you put your name down here? B&And I said yes.

Ckay. Did he say anything else?

L o R I

All of us were inscribed there and then he asked how do

you know? I said right. I don’t want to talk, because T don’t

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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have a lawyer. And no one wanted to talk. So I said okay.

I'm going to be the one who is going to talk.

THE INTERPRETER: And T lost track. Could I ask the
witness to repeat himself?

MS. CABRERA: That's going to be up to the Judge.

JUDGE DAVIS: (o shead.

THE WITNESS: He came, and he gave me the papers and he

threw the papers at me. He said oh, look at it. All of you

are inscribed here. Do I owe some of you?
JUﬁGE DAVIS: Who was doing the talking?
THE WITNESS: Mr. Tony (eic).

BY MS. CABRERA:

Was Mr. Tony (gic) speaking in English or Spanish?

He was speaking in English.

2nd what was Mr. Miller doing?

He was there sitting as well.

Was he talking during this meeting?

Yes, as well.

Was he speaking in English or Spanish?

In Spanish.

(ol o B - = B N o)

Was he translating for Mr. Bindra?

MR. ZABELL: Objection, leading.

JUDGE DAVIS: Overruled.

MS. CABRERA: Do you need me to repeat the question?

THE WITNESS: Yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suilte 206
Wayne, New Jersey 07470
(973) 692-0660
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MS. CABRERA: I asked if Mr. Miller was translating for
Mr. Bindra during this meeting?
THE WITNESS: There was Jairo.
MR. ZABELL.: Move to strike as non-responsive.
JUDGEE DAVIS: I didn’t understand the answer.
BY MS. CABRERA:
Q So if I may just repeat the gquestion?. The question is was
Mr. Miller translating for Mr. Bindra during this meeting?
MR. ZABELL: Asked and answered.
JUDGE DAVIS: Overruled.
THE WITNESS: Yes.
BY MS. CABRERA:
Q During this meeting did you hear Mr. Bindra say out loud
any other employee’s names?
MR. ZABELL: Objection, leading.
JUDGE DAVIS: Overruled.
THE WITNESS: Yesd.
BY MS. CABRERA:
Q Who's names did he say out loud?
A He mentioned Valerio. It’s people that don‘t work there
For a long time., He mentioned the name of everyone.
Q Now, just for clarification, you ~-- did you record this
meeting?
MR. ZABRIL: Objection.

JUDGE DAVIS: Overruled.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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THE WITNESS: Yes.
BY MS. CABRERA: .
And how long did the meeting last?
The meeting lasted 15 minutes, 14 to 15.
What did you record the meeting with?
With my phone.
Where was your phone?

I have it now with me.

LR S e B B c

And did you record the entire meeting?

MR. ZABELL: Objection, leading.

FTHE WITNESS: All of it.

JUDGE DAVIS: Overruled.

BY MS. CABRERA;

0 When was your last day of employment?

A It was July 25th.

JUDGE DAVIS: Year?
THE WITNESS: 2015.

BY MS. CABRERA:

Q And who.told you that it was your last day?
MR. ZABELL: Objection, assumes facts not in evidence.
JUDGE DAVIS: Overruled.

THE WITNESS: Mr. Tony (eic).

BY MS, CABRERA:

Q And what did he say?

a He only gave me the days that he owed me and he say only

BUREKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660D
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363
nce more work.
Q What time of day was it?
A Leaving time. 5:00.
0 Prior to this did you have a conversation with any member

of management about work rules?

MR. ZABELL: Objection, leading.

THE WITNESS: Yes.

JUDGE DAVIS: Overruled.
BY M8, CABRERA:
Q And who did you speak to?
A Before that Mena ({(ph) came, when he going to -- he was
going to pay ue. And he brought some papers with the rules.
And they were no phone, no lateness, otherwise we were going to
be fired. He also had some papers for us to sign and if we
didn't sign it we were goling to be fired. |
Q Who is Mena?
y:y she is the one they have there, the secretary, o pay and
to do other --

Q What time of day did this conversation with Mena take

place?

a It was around 2:00 D’¢lock in the afterncon, 1:00,

Q. And where did you have this conversgation with'Mena?

A In Mr. Mallick’s office.

Q And how did you come to be inside of Mr. Mallick’s office?
A Because she went into Mallick’s office to pay us, and

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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364
that's when she gave us the paper and she wanted a response,
such as no phone use, no latenesses, etc.

Q 8o you were already in the office? You were already in
Mr. Mallick’s office?
MR. ZABELL: Cbiection, that’'s a statement te which no
résponse is required and could not be any more leading.
JUDGE DAVIS: Sustained.
BY MS. CABRERA:
Q What were you doing in Mr., Mallick’s office?
MR. ZABELL: Objection, asked and angwered.
JUDGE DAVIS: Overruled.
THE WITNESS: Mena was inside the office and ghe was
payving us there,
BY MS. CABRERA:
Q I'm going to show you what has already been marked as GC,

I believe this is 2(b}. It’as either 2(a) or 2{(b). I'm not
sure which one is the Bpanish version of the work rules.
M8. CABRERA: Someone can help me out?

JUDGE DAVIS: 2(a) is Spanish.

MS. CABRERA: Okay, thank you. Was that the document that

Mena gave to you?
THE WITNESS: Yes.

BY MS&. CABRERA:

Q Was this the first time you had ever received work rules

in writing?

BURKE COURT REPQRTING, II.C
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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Yes,

What did you do with the paper?
MR, ZABELL: objéction.

JUDGE DAVIS: Overruled.

THE WITNESS: I didn’'t sign.

BY MZ. CABRERA:

LI o B T -

with

Did you keep a copy?

No.

Did you tell Mena that you weren't going to sign?

Yem.

And what did she say?

No prcblem.

Now, going back to your conversation at the end of the day
Herh Miller, wherein he told you that you were terminated.
MR, ZABELL: Objection. |

JUDGE DAVIS: Sustained.

BY MS. CABRERA:

Q

At the end of the day what 4did Mr. Herb Miller tell you?
MR, ZABELL: Objection.
JUDGE DAVIS: Overruled.

THE WITNESS: He didn’t say anything.

BY M5. CABRERA:

Q

Where were you for this conversation with Mr. Miller?

MR. ZABELL: Objection. He just testified that Herb

Miller didn’t say anything, indicating --

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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AFTERNOON S ESSTION

{l:12 P.M.)
JUDGE DAVIS: On the record.

Stand up, please. Ralge your right hand.

Whereupon,

JOSE MICHEL TORRES

Having been first duly sworn, was called as a witness and

testified herein as follows:

BY MS.

ol A oI 2 = A o)

work?

JUDGE DAVIS: Pleases it down. State your name, please,
THE WITNESS: Jose Michel Torres.
JUDGE DAVIS: Thank you. Okay.
DIRECT EXAMINATION
CABRERA:
My, Torres, did work for a company czlled Imperial Sales?
Yes,
When did you start?
About 2611,
And when did -- do you etill work there?
No.
When did you stop?

JUDGE DAVIS: When did you start? When did you start

THE INTERPRETER: When did you start?
THE WITNESS: I don’t remember.

Mg, CABRERA: He sald -- cvan -- do you remember the year

BURKE COURT REPORTING, LLC
10644 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660
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that you started?
THE WITNESS: 2011-2012.
JUDGE DAVIS: Okay. Thank you.

BY MS. CABRERA:

0] And when did you stop working?

A Recently in February. March 6th was the last day I
worked. |

Q And what year? Excuse me.

A Of thig year.

Q Can you state -- of 21057

A Uh-huh.

JUDGE PAVIS: You have to answer yes Or no.
THE WITNESS: Yes.

BY MS. CABRERA:

And what position did you work in?

I collected boxes.

Did you do anything else?

Drive -- operate machinery.

What kinds of machines?

Hi-lo,

Who was Your supervisor?

Hermarn.

Was he always your sgupervisor?

Yes, for about two years then another.

fe N A o - R o R o

And then after two years who became your supervisol?

BURKE COURT REPORTING, LLC
1644 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 682-0660
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Q

418

What about Mr. Bindra, did he ever tell you there were

work rules regarding lateness?

(O S c I S R = o T o - o R > - O o I

No.

Are you familiar with a union by the name of Local 660°?
Yes.

Bnd how are you familiar with them?

Because we met with them.

When was the first time you met with them?

The first week of January. Yes.

And where did that meeting take place?

We met at Burger King.

Was this the only meeting that you attended?

No.

About how many did you attend?

About six, five.

pid you ever sign anything at any of these meetings?
Yes. |

What did you sign?

A card, a little card.

Do you know if any of the Union representatives ever came

to the Imperial Sales facility?

A Yes.

Q And we’ll gtari with who. Who did you -- who came to the
facility?

r:3 Webster.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-«0660
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419

And when did you see him come to the facility?
A In the morning.
When was the first time you saw him?
JUDGE DAVIS: The date, please, if vou know it.
THE WITNESS: I don't remember.
BY M3. CABRERA:
Do you remember the month?
Yes.
What month was it?
January.
And where did you see him at the facility?
JUDGE DAVIS: What year in January?
MS. CABRERA: ﬁSorry. What vyear?

THE WITNESS:; O©Of this year, 2015. No. Yes.

BY MS. CABRERA:

And where did you see him?

In front of the building.

And what was he doing?

Nothing. With a car with a sign.

And where was the sign in relation to the car?

On the side,

How big.was the aign?

Almost the height of the car. The height of the car.

This first time that you saw him in January, did you go up

to him to talk to him?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Sulite 206
Wayne, New Jersey 07470
(973) 692-0660
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420
Mr. ZABELL: Objection.
JUDGE DAVIS: Owerruled.
THE WITNESS: Yes.
BY MS. CABRERA:
What time of day was it?
A In the afternoomn.
Q Was it before or after work?
y:% Yes.
Q Which one, before or after work?
A After work.
0 And how long did you talk to him?
a About 20 minutes.
Q Were you alone with him?
A No.
0 Who were you with?
A With five more employees.
0 - Who were they?
A wWith five more coworkers.
Q Who were they?
A There was Marvin, Henry, I, my brother and Robert --
Roberto:
Q. Who is your brother?
A Jose Martin Torres.
Q Okay. We'll get to him in a second. - How many -- was this

the only time that you saw Webster at the facility?

BUREKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersgey 07470
(973) 692-0660
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425

Q Calling your attention to February 17th 2015 --
JUDGE DAVIS: Excuse me.
MS. CABRERA:; Yeah.
JUDGE DAVIS: Mr. Powell, could you prop open the back?
It’s very hot in here.
MR. POWELL: Oh, certainly.
JUDGE DAVIS: Okay. February 17th --
MS. CABRERA: Calling your attention to February 17th of
2015, did you have a conversation with anyone from management
about the Union?
MR. Z2ABELL: Objection, leading.
MS. CABRERA: Just trying to focus his attentiom --
JUDGE DAVIS: Overruled.
THE WITNESS: Yes.
BY MS, CABRERA:
And who spcke to you?
Miller. AL, Maliick. Mallick, I'm sorry.
And where were you?
In the area of women's products.
Were you working?
Yes.
Were you alone?
No.

Who were you with?

N oI I o B« I -

Alex, Wilfred.

BURKE COURT REPCRTING, LLC
1044 Route 23 North, Buite 206
Wayne, New Jdersey 07470
(973) 692-0660
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426

Do you know his last name?
Argueté.
And what did Mr. Mallick say to you?

He came, he approached us and he said that we were part of

a union. S0 we locked at him, and we said nothing and he left.

Q

lazy?

A

bid you ever receive any written discipline for being

No.
JUDGE DAVIS: Discipline for what?
MS. CABRERA: For being lazy.

JUDGE DAVIS: Lazy.

BY M8. CABRERA:

Q
A

o

Iz there a break room?

Ho.

When &ou're on break where do you take your breaks?
MR. ZABELL: Objecticn, assumes facts not in evidence.
MS. CABRERA: Do you take a break?

THE WITNESS: Yes.

BY MS. CABRERA:

PO oFoo Moo

how long is that break?

At 1:45 for 45 minutes.

And where do you go for your break?
We ate in the --

Is there a 1unch;oom?

No.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973} 692-0660
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429

THE INTERPRETER: When or how?
JUDGE DAVIS: How.
THE WITNESS: Good.

JUDGE DAVIS: You last day or work what happened, if

anything?

THE WITNESS: He called us to his office and he said that

he had a message from his boss, the owner of the company, that

there was not a lot of work and he paild us there.

BY MS.

JUDGE DAVIS: Who was talking tb you then?
THE WITNESS: Miller.
JUDGE DAVIS: Qkay.
CABRERA ;
And where did this conversation take place?
In front of the company at the office -- in the office.
Were you alone?
No.
Who were you with?
I was with Alex Martin (ph) and the rest of the coworkers.
Was anyone else from management present?
No, only him.

Did Mr. Miller ever say to you that you were being fired,

you .were being laid off because of your work performance?

A

No, because there was no work at the company. And I’'ve

never failed to work. I always work there.

Q

S0 at the time that you were terminated, was there no --

BUORKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey {7470
(973) 682-06&0
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was there -- was work slow?
MR, ZABELL: Objection.
TEE WITNESS: Wo,
JUDGE DAVIS: Overruled.
BY MS. CABRERA:
o] aAnd how do you know?
MS. CABRERA: I think the translator needs him to repeat
his answex.
JUDGE DAVIS: How do vou know that work was slow is the
question? _
MS. CABEERA: Think he’s just having -- the translator is
having trouble translating a word that he used.
THE WITNESS: The orders that we get that they sell.
BY MS. CABRERA:
What about them?
There was a lot of work, a lot of it.
Were you the only one who was fired that day?
No.
Who else did they fire?

Martin and Alex. Alex is the same as Martin. Three.

cor 0 F o0 PO

In the time that you worked there did you ever know of any
employees who were laid off because there was. not enocugh work?
A Never.

M5. CABRERA: I have nothing further, Your Honor.

JUDGE DAVIS: Thank you. Mr. Zabell?

BURKE COURT REPORTING, LLC
1044 Route 22 North, Suite 206
Wayne, New Jermey 07470
{973) 692-0660
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456

JUDGE DAVIS: Thank you. Any redirect?
MS. CABRERA: Yes.
REDIRECT EXAMINATION

BY MS. CABRERA:
Q Mr. Torres, did you ever receive any write-ups about --
withdraw that. Have you ever received any written discipline?
A No.
Q Mr. Torres, after you were fired did anyone from Imperial
Sales ever call you to tell you that wﬁrk picked up and yolut
could come hack to work again?

MR. ZABELL: Objection. He didn't tCestify that he was
fired. He testified that he was sent home for awhile.

JUDGE DAVIS: Overruled. You can answer.

THE WITNESS: Never.
BY MsS., CABRERA:
Q Can you tell us what the word temporary means to you?

MR. ZABELYL: Objection. The witness already testified
that he doesn’t know what it means.

M3, CABRERA: I don’‘t think he did.

JUDGE DAVIS: Overruled. Let’'s get the answer from the
witness.

THE WITNESS: When they hire you temporarily it means that
you don’t know until when.
BY MS. CABRERA;

Q When you spoke to Mr. Millex about your brother going to

BURKE COURT REPORTING, LLC
1044 Route 23 Worth, Suite 206
Wayne, New Jersey (07470
(973) 692-0660
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terminated?

JUDGE DAVIS: Rephrase the question, please.

MR. ZABELL: After you were terminated -- after your

employment came to an end at Imperial, when yvou were told that

there wasn’t enough work, don’t you only believe there was work

at that time, because other employees told you there was work?

THE WITNESS: Yes, that there was work.

CONTINUED RECROSS EXAMINATION

BY MR. ZABELL:

Q
A

Who were the other employees that told you there was work?

I saw at the end of the day, when we were fired, that

there wae orders coming in. And then later on I find out that

they hired other employees.

Q
A

Q
A

You mean Mr. Flores, who they rehired, corract?
He came back and then later on they hired other pecple.
Who were the other people that théy hired?

They got twe or three more people. I don‘t know who they

are, but they did.

Q

Is that at the facility in Syosset or the facility in

Oyster Bay? In Bethpage, excuse ne.

A

In Oyster Bay they hired Juan and then one more person.

And then more. I don’t know who.

Q

Now, didn’t you testify that you don't speak -- you don’t

read Spanish so well?

MS. CABRERA: Objection. That's not what he said.

BURKE COURT REPORTING, LLC
1044 Route 23 Worth, Suite 206
Wayne, New Jersey 07470
{973) 692-0660
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495

0 Were you in the meeting with Tony Bindra by yourgelf?
A No.
Q Who elsge was with you?
A All the employees.
Q Now, do you know an employee named Mena?

MR. ZABELL; Objection. Leading.

JUDGE DAVIS:  QOverruled.
Q Do yvou know? I‘m not sure.

JUDGE DAVIS: He said yes.

MR. POWELL: Thia is 2{a).

JUDGE DAVIS: Two, thank you.
 BY MR. POWELL:
Q I'm showing you a document that’s been marked as General

Counsel Exhibit 2(a). Do you know what this document is?

A Yes.

0 What is it?

A It is a document. It is a paper that tells us about the
rules of Imperial Sales.

0 Qkay. And who gave vou this document?

A Mena. _

0 And when she gave it to you what, if anything, did she
gay’?

A That we had to sign the paper if we were in agreement.
0 Ckay. And what, if anything, did you say to her in

response to that?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Sulte 316
Wayne, New Jersey 07470
{973} 692-D86D

[495] DA0084




O

@

Case 17-2250, Document 54, 02/23/2018, 2242094, Page88 of 238

10
11
12
13
14
15
16
17
i8

19

20

21
22
23
24

25

TR o T T o S VRN o S

T R

496

That I wasn’'t going to sign it.

What did'she say, if anything?

She didn’t say anything. She only called for Miller.
And were you present when Herb Miller came?

Yesn.

And what, if anything, was gaid by My, Miller?

That he didn’t care whether we sigmed it or not, but that

we should sign it.

Did you sign it?

No.

When was your last day of work?

My last day of work, Monday, 21°° of July, 2015.
And what happened at the end of the day?

Tony Bindra paid us. And he said that you don’t have work

anymore. That was the last day of work.

co®F Q9 ¢ OO0 P DO

Now, does Mr. Bindra speak Spanish?
No.‘
So when he said this, what language was he saying it in?
In English.
Okay. Wag anybody translating for him?
No. |
Okay. S¢ how did you understand what he gaid?
MR. ZABELL: Objection to the form.
JUDGE DAVIS: Overruled. Answer.

INTERPRETER: He said, vyes, Your Homnor.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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by has probleme. I never heard it any problems.
Q Never heard of problems at your facility?
MR. ZABELL: Objection. Asked and answered.
JUDGE DAVIS: Was your answer?
THE WITNESS: No, we never had any problenms.
Q Right. And that's why you have no records of any
disciplinary action being taken against any employee, correct?
' MR. ZABELL: Objection.
JUDGE DAVIS: Overruled.
Q Right? Now, you testified that Respondent moved facilities
in and around June, correct? In 20157
A | Correct.
0 The facility at 999 South Oyster Bay Road, Bethpage is a
much bigger facility, correct?
A Better?
JUDGE DAVIS: Bigger.
Bigger.
Bigger, yes.
About 16, 000 square feet, right?
Say one more time?
It*s about 16,000 sguare feet, correct?
16,000 sguare?
Mm mmm.

I don’t know exact square footage, but it’s bigger.

Lol S o B .~ T o B I

You purchased some new machinery, correct? When you

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973} 692-0660
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670
1 (Whereupon, a brief recess was taken)
2 BY MS, CABRERA:
I Q Mr. Bindra, you were served with a suit under the Fair
4 Labor Standarde Act on or about July 8%, correct?
5 A Correct. |
a JUODGE DAVIS: Year?
7 MS. CABRERA: Of 2015.
g8 Q and that document --
9 MS. CABRERA: Can the witness be shown, it’s already

10 in evidence. It's GC-7. Can he be shown GC-77?

11 0 Okay. &And that¢s GC-7. Correct, Mr., Bindra?

12 JUDGE DAVIS: He has GC-7 in front of him.

13 MS. CABRERA: Okay.

14 Q GC-7 is the suit under the Fair Labor Standards Act that
15 vyou were served with om or about July 8", 2015. Correct?

16

A Correct.
17 0 Now, when you got this you were upset, right?
18 A No. I was not upset,.
% Q You weren’t upset?
20 A I was not upset,
21 Q But it was your position that your employees don’t work

22 overtime at your facility, correct?
23 A I was disappointed.
24 Q Disappecinted.

25 A Yes,.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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819

witnesses. But if they are, I would just ask to remind the
court of the sequestration order.

JUDGE DAVIS: You're talking about the people here for the
Respondent?

MS. CARBRERA: Yeah.

MR. ZABELL: Mr, Bindra has glready testified.

MS. CABRERA: But I don't know is --

MR. ZBABELL: If he's going to testify again?

MS. CABRERA: His brother going to?

JUDGE DAVIS: The witness' name again, please?

THE WITNESS: Joge Wilfredo Arguets.

(Pause.)

JUDGE DAVIS: Dec you want to go ahead without Mr. Powell?

MS. CABRERA: Sure.

DIRECT EXAMINATION

BY MS. CABRERA:
Q Mr. Arguesta, do you have a nickname?
4 Yes.
g And what is it?
A Alex.
Q Do you know a company by the name of Deep Distributors of
Gréater New York, Inc., dolng business as Imperial Sales?

THE INTERPRETER: Would you repeat the quesﬁion, please,
ma'am?

BY MS. CABRERA:

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660

[(819] DA0089
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1 Q Do you know a copy by the name of Deep Distributors of

2 Greater New York doing business as Imperial Sales?

3 A Yes,

4 0 How do you know them?

5 A Through Marvin Hernandez {ph.}?

6 0O And who is Marvin Hermandez?

7 A Marvin was ancther worker that worked there.
8 Q What did he tell you about this company?

9 A He said that they needed a worker and he told me to go,
10 that they were going to give work.

11 Q And did you go?

12 A4 Yes.

13 ¢ Did you get the job?

1é 'A Yes.

15 @ When did you start?

1l A I started 2011.

i7 Q Do you recall what month?

18 A I believe it was October.

19 Q Did you have to interview with anybody?

20 JUDCE DAVIS: What yvear did you start?

21 THE WITNESS: 2011.

22 BY MS. CABRERA:
23 Q Did you have to interview with anybody?
24 A No.

25 0 Who gave you the job?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) €92-0660
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JUDGE DAVIS: Overruled.
BY MS. CABRERA:
You can answer.
Ch, yes.
How do you know that union?
I became aware through Hermie Hernandez {ph.).

And who is Hermie Hernande=z?

L o B = B S

Hermie Hernandez came to work there; He talked to us
about the uniomn. |

Q Do you know whether or not the union held any meetings
with employees?

Yeg,

Did you attend any of thesge meetings?

Yes.

When was the first meeting that you attended?

That was around mid-February.

Where did the meeting take place?

2014,

ol I oI o o T

Are you sure it was 20147

MR. ZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: One second, one .8econd, no, ne, Let me
think. No, it was in 2015.

BY MS., CAERERA:

Q Where did that meeting take place?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jermey 07470
(973) 692-0660
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B27

JUDGE DAVIS: Overruled.

THE WITNESS: No.

BY MS. CABRERA:

Q

Calling your attention to mid-February of 2015, did any -~

did you have a conversation with Mr. Malik about the union?

MR. ZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: Oh, yes.

MR. ZABELIL: Objection, move Lo gtrike, it's leading.

JUDGE DAVIS: Motion denied.

BY MS. CABRERA:

Q

And where were you?
MR. ZABELIL: Objection to the form.
JUDGE DAVIS: Overruled.

THE WITNESS: I was in the ayea of the product by the name

of Helen (ph.).

BY MS, CABRERA:

Q
A
Q
A
Q
A
Q
A

Were you alone?

No, with Mitchell Torres (ph.}.

How did the conversation with Mr. Malik begin?
No, he gaid we were of the uniom,

Did you regpond?

Na.

Did he say anything else to you?

No.

BURKE COURT REEPCRTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey (07470
{973) €92-0660
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What language was Mr. Malik gpeaking in?
Spanish.

Have you ever received written discipline?
Na. |

What about a verbal discipline?®

Yes, one time, Malik.

When was that?

That was also in 2014.

Do you recall the month?

September, I think,

What did you receive a verbal discipline for?

I was filling the pick with product and he spoke to me to

go to do another job, but I didn't heard him, @o he said that

that was the last c¢hance he was giving.

Lol A o I 4

this
A

g

Did he fire you then?

Ho, never,

Did he suspend you?

No.

And did he give you anything in writing in connection with
incident?

No.

Mr. Argueta, were you ever involved in an accident while

on the job?

A

Q

Yes.

when was thig?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey Q07470
{973) 692-0660
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831

A Tony .
Q Did Mr. Bindra ever issue you a written discipline for
¢climbing the shelves?
A No.
Q When would you say was the first time you climbed the
shelves? -
A I did it many times. I couldn't tell you how many because
that was part of the job to bring pfoducts up and down.
JUDGE DAVIS: She’s asking when the first time was, if vou
remember.
THE WITNESS: No, I don't remember.
BY MS. CABRERA:
o} When was your last day of employment?
THE INTERPRETER: Last day?
Ms. CABRERA: Um-hum.
THE WITNESS: It was 6th of March, of 2015.
BY MS. CABRERA:
o] Did you have a discussion with any member of management
about the fact that it was your last day?
MR. ZABELIL: Objection.
JUDGE DAVIS: Overruled.
THE WITNESS: Yes.
BY MS. CABRERA:
0 Who did you talk to?

A With Miller.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Sulte 206
Wayne, New Jersey 07470
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Q What time of day was it?
A It was the time, leaving time, exiting time.
Q Was it the beginning of your shift or the end of your
shift?
A No, at the end.
0 Where did the conversaticn take place?
A In front of the company where the offices are.
e Were you alone?
A No. We all were leaving.
Q Who is we all?
A Everybody, Marvin, Henry, Augustin, Corlan (ph.), Olman
(ph.), %eldin (ph.}, everybody that worked there.
Q What did Mr. Miller say to you?
A Marvin told me, Mitchell and Marvin, to wait for a second,
to Mitchel and Marvin -- me, Mitchell, and Marvin to wait for a

second.

Q I'm sorry and who said that?

A Miller.

Q What did he say to you?

A He gaid thét Tony had called him and that was the last day
of work for us.

Q Did he say why?

A Because he said that work wag light, that there wasn't
enough work for us.

Q Was work light at that time?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Buite 206
Wayne, New Jersey 07470
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A No.
Q And why do you say that?
A Because 3ll the times I seen, every day I unloaded four,
five trucks, and also the show they had.
Q What show did they have?
A It's a show they do.  They show the products that they
sell. |
0 What does that have to do with the amount of work that was
available?
A Because when they do the shows, the clients, they reduest

a lot of products, a lot of products, and there is a lot of
orders, and that's when there is a lot of work.

MS. CABRERA: I have nothing further, Your Honor.

JUDGE DAVIS: Mr. Zabell?

MR. ZABELL: Judge, at this time, I'm going to make a
request for any affidavits that this individual baé submitted.

MS. CABRERA: I have one. Oh, here.

MR. ZABELL: Thank you. May I have a few minutes to
review them, Judge?

JUDEE DAVIS: Five minutes, ten minutes?

MR. ZABELL: I'm thinking along the lines of 10 to 15,
Judge.

JUDGE DAVIS: Okay, we'll come back at 11:45. Dom’‘t
discuss your testimony with agyone during the break.

(Recess from 11:37 a.m. to 11:50 a.m.)

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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JUDGE . DAVIS: Okay, thank you.

835

MR. POWELL: I'm going to ask a preliminary question, Your

Honor, if that's okay.

BY MR. POWELL:

Q

Mr. Reyes, did you ever -- did anyone from management of

the company ever talk with you about Local 6607

A
Q

A

Q
what

c ® 0

From the company?

Yes.

Herb Miller talked to me about.

And Mr. Miller, when he talked to you about the union,
did he say?

He told me if I knew something about the union.

Do’ you recall when that was?

I don't remember the exact date, but it was in December.
Wag it after you had been meeting with Mr. Fabres?

MR. ZABELL: Objection, leading.

JUDGE-DAVIS=_ Overruled.

THE WITNESS: Yes.

BY MR. POWELL:

Q

What, if anything, was your response when he asked if yo

knew anything about the union?

A

Q
A
Q

I told them that I knew nothing.
Did he say anything to that?
Yes,

What did he say®?

BURKE CQOURT REPORTING, LLC
1044 Route 23 North, S8uite 206
Wayne, New Jersey 07470
(973) 692-0660
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He said I think that the one that is hanging out with the

union is Alex.

o B B o

and who 1s Alexé

Another co-worker.

Do you know his last name?

I don't.

Was there only one Alex working there, at the time?
MR. ZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: Yes.

BY MR. POWELL:

0

to,

A

Q
A

Q

Now there was an election at the faclility as you testified

correct?

Yas.
And you participated in that election?
Yes,

After the election, do vou know did the union still meet

with the employees?

A

0
A

o]

Yes .
Did you attend any of those meetings?
Yes.

Do you remember any of the union's -- any of these

meetings in particular?

A

Q

Yeg,

wWhich one?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 208
Wayne, New Jergsey 07470
(873) 692-0660
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A Wester came and he introduced us to a lawyer that was
going to handle a case that because they didn't pay us
overtime. That's what it was.
0 Did you actually meet with this lawyer?
A Yes.
Q Do you know what, if anything, came out of this meeting
with the lawyer? |
A Yes.
Q wWhat wag that?
A After we met the lawyer, some papers arrived at the
company. They were court papers, I think. And they stated
that they didn't pay us overtime.
Q How do you know that these papers arrived at the company?
A Because Tony Bindra and Herb Miller called me to the
office of Miller and showed me the paper.
Q Were you by yourgelf?
A Only the two of them.
Q Was any other employee with you?
A Alone.
Q What did they say to you about these papers?

JUDGE DAVIS: First of all, who is speaking?

MR. POWELL: I was -~ all right, let me rephrase that.

JUDGE DAVIS: Okay-
BY MR. POWELL:
Q The meeting started. Tony Bindra, does he speak Spanish?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jarsey 07470
(973) 692-0660
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A No.
Q Did he speak te you during this meeting?
A Yes, '
O How did he communicate to ybu?
A Through Herh Miller.
Q Herb Miller was acting as a translator?

MR. ZABELL: Objection, leading.

THE WITNESS: Yes.

JUDGE DAVIS: Overruled.
BY MR. POWELL:
Q2 What did Mr. Bindra say to you regarding the paper?
A He said if I knew about the offices -- about the lawyer's
office.
Q What lawyer?
a The lawyer from the overtime.
Q Why did he ask you if you knew about the offices of the
lawyer for the overtime?

MR. ZABELL: ©Objecticmn.

JUDGE DAVIS: Sustalned.
BY MR. POWELL:
0 What did you say, if anything?
A . That I knew nothing.
o Did he say anything after you responded that you knew
nothing?
A He said but your name is the first one here on the list.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
‘Wayne, New Jergey 07470
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o Did you see the ligit? Did you see the paper?
A Yes.
Q Did he show it to you?
A Yes. |
Q What did you say after he asked you if your name was the
first one on the list?
A I told him we know nothing.
Q Did he accept that?
MR. ZABELL: Objection.
JUDGE DAVIS: What &id he =ay?
THE WITNESS: Okay, that's okay, you can go back to work,
we're going to meet-with amployees one hy one.
BY MR. POWELL:

Q What did you do then?

A I went back to work.

a This meeting with Mr. Bindra, do you recall when that took
place?

A I don't remember the date exactly, but it was about a week

before the firing.

Q Was this the only meeting you had with Mr. Bindra about
the paper?

A After that meeting, when he said that he was going to call
each employee one by one, he didn't do it. He called everyone
all at once and show us the paper.

0 pid you attend that meeting as well?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 208
Wayne, New Jexrsey 07470
(973) 692-0660
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A Yes.
Q What happened at this meeting?
A He showed ue the paper and he wanted to kmow about the
officve of the lawyer,
Q What if anything -- did he say how he was going to proceed
with this?
MK. ZABELL: Objection to the form.
JUDGE DAVIS: Overruled.
THE WITNESS: He said that we were suing him because he
didn't pay overtime.
BY MR. POWELL;
] Did he say anything else?
A Then be read aloud the names of the, all the émployees on
the list.
Q Did he say anything after that?
A He only said that he was going to defend himself.
Q You said you Qere terminated on July 21, 2015, correct?
MR. ZAEBELL: Objection.
MR. POWELL: Just re-grounding, Your Honor.
JUDGE DAVIS: July 21, 2015, we have that in the record.
THE WITNESS: That's right.
BY MR. POWELL:
0 What time did you report to work that day, in the morning?
A At 8:00.

o Iz that vour usual ghtart time?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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Yes.
What happened that day?
The day of the firing?

Yes.

I e o B

That day, at three o'clock, the secretary, I don't know
whether it is the secretary, it's a girl by the name of Mena
{ph.), the one who paid us, she took some papers and the papers
stated that we couldn't use the cellulars.

JUDGE DAVIS: Stated what?

THE INTERPRETER: That we couldn’t use the cellulars.
BY MR. POWELL:
Q Did it say anything else?
A It also said that if we get there late, about five minutes
late, we could be sent up back home or we could be given a
warning,
Q What if amything -- did you speak to Mena about this
paper?
A No. I only read it and she asked me if I was going to
sign it. I said no. And that was it.
Q She didn*t follow-up on any other -- she did not state
anything more?
MR. ZABELL: Objection.
JUDGE DAVIS: What elge did she say, if anything?
THE WITNESS: No, she didn't séy anything else.

BY MR. POWELL:

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660
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Q Did anyone -- at that time, did you speak to anyone else
from management?

MR. ZABELL: Objectionm.

JUDGE DAVIS: Objection?

MR. ZABELL:: I'm cbjecting.

JUDGE DAVIS: To the management part of it?

MR. ZABELL: And leading as well.

MR, POWELL: Let me rephrase, Your Honor,
JUDGE DAVIS: Yeah, okay.
BY MR. POWELL:
Q Was Mena the only person you spoke to about that paper,
that day?
A Yes.
Q@  Did anyone tell you that yﬁu could be terminated for not

signing that paper?
MR. ZABELL: Obljection.
JUDGE DAVIS: Overruled.
THE WITNESS: No.
MR. POWELL: Excuse me, repeat the answer?
THE INTERPRETER: No. )
BY MR. FOWELL:
0 Now what happened later on that day?
A That day, later on, at around five o'clock, when T was
leaving work, they called me.

Q Who is they?

BUREE CCOURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jdersey 07470
{973) 692-0660
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A Herb Miller and Danny, no, Tony Bindra.
Q Once again, what if any -- were you By vourgelf?
A At the office or --
Q Yes.
A No.
Q2 When yvou met with them, were there any other employees
with you?
A No;
Q When you met with them, what if any was said?
A The day of the firing?
Q Yes.

JUDGE DAVIS: Imn the afternoon.
BY MR. POWELL:
Q In. the afterncon.
A Tony Bindrz came. He gave me an envelope and a paper to
gign.
Q What was thig paper that he gave you to sign?
A That paper was the one whenever they paid us, gave us the
check, we had to sign that paper.
Q Was it the same paper that Mena had given you?
A Yes.
Q It was the same paper with the rules?
A No, that paper is only for payment.
Q What if anything did they say to you at that time when

they gave you the paper?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{973) 692-0660
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A Tony Bindra only said to sign it, and he gave me the check
and the envelope.

Did he say anything?

No. He only saild to sign it and that's it.

Did Mr. Miller say anything?

No.

0 B0 D

And you were terminated, at this time?

MR. ZABELL: Obijection.

JUDGE DAVIS: Overruled.

THE WITNESS: Yes.

BY MR. POWELL:

Q How did you know you were terminated?

A Because they were paying me the last days of the week.

Q And was that unusual?

A I didn't understand the question.

Q Did they always pay you up until the last day of the week

that you worked?

A No. Whenever they paid us, two days were left ocut for the
next week.
0 All right. wWhen you were terminated, which -- let me

rephrase, I'm sorry. During your time working for the company,
they moved locations, is that right?

MR. EZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: Yes.

BURKE COURT REPORTING, LLC
1044 Reoute 23 North, Suite 206
Wayne, New Jersey 07470
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BY MR. POWELL:

0 Do you recall when they moved locations?
A It was between May and June.
Q So how long had you been working at the new facility?

JUDGE DAVIS: At the time that you were fired?
BY MR. POWELIL:
Q At the time you were fired.
A About five weeks.
Q Now, Mr. Reyes, did anyone ever tell you that 1f you
gsigned the paper regarding the rules, you could come back to
work?

MR. ZABELL: Objection.

JUDGE DAViIS: Overruled.

MR. ZABELL: I'm sorry, Your Honor, he said if you sign
the paper regarding the move, you can come back --

MR. POWELL: No, I said the rules.

MR. ZABELL: ©Oh, I'm sorry.

THE WITNESS: NoO.

MR. POWELL: I have nothing further, Your Honor,

JUDGE DAVIS: Mr. Zabell?

MR. ZABELI,: Judge, at this time, I'm making a request for

any affidavit that thig individual has submitted and I'd like
gome time to review that affidavit or affidavits, plural.
JUDGE DAVIS: How maﬁy English ones do you have there?

MR. POWELL: I have two English.

BUKKE COURT REPORTING, LLC
1044 Route 23 North, Suite 296
Wayne, New Jersey 07470
{(973) 692-0660

[905] DAO0107




@

T

.

®,

J

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 17-2250, Document 54, 02/23/2018, 2242094, Pagel11 of 238

206

JUDGE DAVIS: If's 2:39, Come back at 2:50. Off the
record. Don't digcuss your testimony with anyone during the
break.

(Recess from 2:42 p.m. to 2:58 p.m.)

JUDGE DAVIS: Back on the record.

My, Zabell?

MR. ZABELL: Thanks, Judge.

CROSS~EXAMINATION

BY MR. ZABELL:
] Mr. Reyes, did you testify that your name was Roberto
Reyeg?
A Jose Roberto Reyes.
Q Has it alway= been Josme Roberto Reyes?

ME. POWELL: Objection, Your Honor.

JUDGE DAVIS: Overruled.

THE WITNESS: .My name has always been like that.
BY MR, ZABELIL:
o Do you live at 77 Railroad Street, in Huntington Station?

MR. POWELL: Objection, Your Honor.
JUDGE DAVIS: Overruled.
BY MR. ZABELL:
0 Btation, New York --
MR. ZABELL: Your Honor, what --
JUDGE DAVIS: Let's get an answer to the question.

THE WITNESS: Yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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1 vyou want to be heard on that or do you want to just go into the

2 guestions?

3 MS. CABRERA: I'm going to gquestion the witpess.
4 JUDGE DAVIS: Mr. Argueta, state your name, please, again.
5 THE WITNESS: Jeose Wilfredo Argueta.
6 JUDGE DAVIS: You testified here today, is that correct?
7 TEER WITNESS: Yes.
8 JUDGE DAVIS: You understand that you are still under
9 oath?
1€ THE WITNESS: Yes.
11 {Whereupon,
12 JOSE WILFREDO ARGUETA,

13 was recalled as a witness by and on behalf of the General

14 Coungel and, after having been-previously duly sworn through
15 the interpreter, was examined and testified ag follows:)

1le DIRECT EXAMINATION

17 BY MS. CABRERA:

18 Q Mr. Argueta, did you attend the trial on the first day,

- 19  Dacember 9, 20157

20 MR. ZABEII.: Objection, leading.
21 JUDGE DAVIS: Overruled.
22 THE WITNESS: Yes,

23 BY MS. CABRERA:
24 Q On that date, did you hear Mr. Zabell, the attorney for

25 Respondents, make any comments about immigration?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{(973) 692-0660
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MR. ZABELL: Objection, leading.
JUDGE DAVIS: Overruled.

THE WITNESS: Yes.

BY MS. CABRERA:

S oI I o = - o B B o B«

then

that

paid

Where were you?

At the elevator.

Were you alone?

No, with Mitchell.

Where was Mr. Zabell?

He wae arriving, at that time.

What were you doing?

We were just waiting to be called, to be brought here.

How close was Mr. Zabell to you?

Three, four meters.

What did you hear him say?

He gaid that bhe was going to report us to immigration, and
here he said it again, and there was an argument. He =aid
he wasn't going to pay us not even a penny.

Where were you when you heard that comment about not being
a penny?

We were right there, sitting over there.

JUDGE DAVIS: Pointing to General Counsel's table, in the

hearing room.

BY MS. CABRERA:

Q

8¢ you were in the hearing room?

BURKE COURT REPORTING, LLC,
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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MR. ZABELL: No, no, no, objection, that's leading. He
testified that he was right there, in Hearing Room 2, at
Geperal Counsel's -- at counsel for the General Counsel's
table,

MS. CABRERA: He pointed in the direction --

JUDGE DAVIS: Mr. Argueta, get up and tell us where you
were.

THE WITNESS: We were right there.

JUDGE DAVIS: B8Sir --

THE WITNESS: Over here. BHere.

JUDGE DAVIS: The witness walked to the fromt row, past
the counsel bar and the audience section, on the right-hand
gide, behind General Counsel's table. Come back.

MR. ZABELL: Judge, can you take judicial notice that we
are in Hearing Room Number 2.

JUDGE DAVIS: Right.

BY MS. CABRERA:

Q Mr. Argqueta, who were you with?

A With Roberto, with Mitchell, with &Augustin, with Javier,
Marvin.

Q Was anyone -- any repregentative of the union present?

A Yes, Mr, Powell.

9] By Mr. Powell, you mean from the Labor Board, the attorney
for the Labor Board?

A Yes, Mr. Powell.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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0 What did you hear Mr. Zabell gay?
MR. ZABELL: Objection, asked and answered.
JUDGE DAVIS: We'll Qet it again, overruled.
THE WITNESS: That he was going to report us to
immigration and that he wasn't going to pay a penny.
BY MS. CABRERA:
Q Did you hear Mr. Powell say anything?
A Yes. He told him three times, stop, stop, not to say that
anymore .
MS. CABRERA: I have nothing further, Your Honor.
MR. ZABELL: Your Honor, I have a fair amount now.
CROS5S-EXAMINATION
BY MR. ZARELIL:
Q Mr. Argueta, you are testifying with the assistance of an
inteipreter, are you not?
A Yeas.

] And that's because vou do neot Fully understand English,

correct?
A I said that I understand a little.
Q You do not fully understand Engliéh, gorrect?

M3. CABRERA: Obijection. &And I would ask that Mr. Zabell
not yell at the witness. He isg again trying to intimidate‘the
witness.

JUDGE DAVIS: Speak low, please.

MS. CABRERA: And it was already asked and answered.

BURKE COURT REPQRTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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Q Is it your testimony that we were in this very room the
first day of testimony®?
A Yes.
Q And when you testified that I said -- that I remarked
again about immigration status in court, was the Judge present
at the time?
a Yes. Mr. Powell was here, as well.
Q S¢ the Judge wasg here and Mr., Howell was hére, correct --
Pocwell, I'm sorry.
A Yes, they were here.
Q 8o what I said, I said in front of the Judge, correct?
A And of Powell.
Q And T had remarked that based upcn immigration status, we
did not believe we had to pay anybody anything, correct?
A He said -~ I mean you said you were not going to pay us,
not even a penny.
Q And did I séy I was not going to pay you not even a penny
based upon your immigration status?
A Yeas, yes.
Q Do you know if that’s against the law to gay that?

MS. CABRERA: Objection.

JUBEE DAVIS: Sustained.
BY MR. ZABELL:
Q Did counsel for the General Counsel explain to you that

based upon immigration status --

BURKE COURT REPORTING, LLC
1044 Route 23 Noxrth, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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they heard this?

MR, ZABELL: Objecticmn.

JUDGE DAVIS: Did they say anything to you, when they
heard that?

THE WITNESS: When they heard, when Mr. Zabell wasg
yelling, they turn, they had to over to the door, and they
locking -~ they locking at me. And I told them to, you know,
they were asking me like what happened because they are jolly.

50 I teold them to calm down. And T say Mr. Zabell make a

comnent about immigration. And I tried to calm down the

employees.
BY MR. POWELL:
") Was this the only other time you heard Mr. Zabell yell
that morning?

.MR. ZARELL: Objection,

JUDGE DAVIS: This is the only other time?

.MR. POWELL: I mean, I'm Sorry.
BY MR. POWELL:
Q Was this the only time you heard Mr. Zabell yell that
morning?
A No.
o Could you tell me about the second time you hearxd
Mr. Zabell yell.
A A while later, I was sitting in the courtroom, and I saw

Mr. Henry Powell, he came into the courtroom. He walked up to

BUREKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
{073) 692-0660
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Mr. Zabell. Mr. Zabell was sitting in front of the court, with

a table in front of the court.

0 Where were the employees?

A They were sitting in the bench.

Q Were they in the courtroom, jtself?

A In the éourtroom, yeah.

Q And what happened?

A Mr. Henry, he came inte the room. He walk up to Mr.
zabell and they were -- they start talking, but I can't hsar

what they were talking because they talking quietly. And then
Mr. Zabell, he raised hie voice. And I heard when Mr. Zabell
say if they, you know, if they going to -- if they going on the
gtand, they're going to commit a perjury, and he golng to
report to immigration.
0 Di& he say anything else?
A And also he mentioned something about the Supreme Court
and he pointed the Imperial's employees, he pointing, and he
gay they won't receive a penny.
Q What if anything was my reaction?
A I saw --

MR. ZABELL: Objection.

JUDGE DAVIS: You asked what your reaction was.

MR. POWELL: Yeah.

JUDGE DAVIS: Overruled,.

THE WITNESS: All right. Mr. Henry, I heard what he say .

BURKE COURT REPORTING, LL(C
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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Wester Fabres

Javier Reyes

INDEKX

DIRECT CROSS REDIRECT RECROSS

- 1G08 1064
1066
1068 1088 1151 1156
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A. Um~hum,
o, We nesd words.

JUDGE DAVIS: Answer yes or no.

THE WITNESS: Yas.

BY MR, ZABELL:
e. Did you ever tell any of the employees of Imperial Sales
‘that the Union won the election?
A. Say again? T don’t understand the question.
Q. bid you ever tell any of the employees of Imperial Sales

that the Union won the election?

A, I don'‘t remember.

Q. Do you_know if the Union did win the election?

A. Yes. Yes, we won the election.

Q. And how do you know the Union won the election?

A. Because I was there the day of the election.

Q. Do you know why in yvour affidavit you indicated and I

guote, Paragraph 1, “I am emploved by Local 660 as an crganizer
and business agent. I am familiar with Tmperial Sales because
the Union is currently trying to organized the warehouse workers
of Imperial Sales.”

Do you recall signing an affidavit that said that?
A, Um-hum,

JUDGE DAVIS: Answer?

THE WITNESS: Yes.

BY MR. ZABELL:

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
(973) 692-0660
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Because he always followed the employees, he always

observed them and he was always at the computer and he was

always giving orders.

Q. What computer was he always at?
A In his office,
Q. Does Herb Miller have an office?
A Yes.
0. Does anyone else have an office?
A. Only the two of them.
JUDGE DAVIS: Two of who?
THE WITNESS: Herb Miller and Mr. Monik.
BY MS. CABRERA:
Q. When you were hired, Mr. Reyes, were you given an employee
handbook?
A, No.
Q. When vou were hired were vou given a list of work rules?
A, No.
Q. When you started did anybody tell you there were work rules

regarding cell phone use?

(o R A o I R S

No.
Did anybody tell you there were rules regarding lateness?
No.
Did you ever use your cell phone while at work?
Yes.
Do you know if Mr. Miller ever saw you?
BURKE CQURT REPORTING, LLC
1044 Route 23 North, Buite 316

Wayna, New Jersey 07470
(973} 682-0660

[1070] DAO118




)

(O

R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 17-2250, Document 54, 02/23/2018, 2242094, Pagel22 of 238

A.
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Yes,
How do vou know he saw yvou?

We were unloading product ocutside and sometimes I would get

a call and he saw me.

Q.

Did you ever receive any discipline from Mr. Miller for

using your cell pheone while at work?

A,
Q.
A,
Q.
Al

Q.

No.

Wlere you ever late to work?
Yes, about three times.

Do you recall when?

I don't remember..

Do you recall whether or neot you were ever disciplined for

being late on those three cccasions?

A,

QO

= o B I @

©

No.
Do you know a Union by the name of Local 6607
Yes.
And how do you know them?
Can you repeat that guestion, please?
Sure. .How do you know the Union, Lecal 6607
They instructed us to know cur rights.
Did you ever attend a meeting with Local 66072
MR. ZABELL: 5bjection, leading.
JUDGE DAVIS: Overruled.
THE WITNESS: Yes.
BY MS. CABRERA:
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
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Q. And when was the first time you attended a meeting with
Local 6607

MR. ZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: About December 2014.

BY M3. CABRERA:
Q. And roughly how many meetings did you attend?
A. About six, seven.
Q. Did you sign anything at these meetings?

MR. ZABELL: Cbjection.

JUDGE DAVIS: Overruled.

THE WITNESS: Yes,

BY MS. CABRERA:
Q. And what did you sign?
A, That 1 was 1n agreement with the Unicon.
Q. Do you know a Union representative by the name of Wester
Fabres?
A. Yes.
Q. Do you know if he ever visited the facility in Syosset?
A. Yes,
Q. And where did you see him?
A, In front of the building.
Q. And when was the first time you saw him?
A, Tt’s about February.
Q. And what did you see him doing?

BURKE COURT REPORTTNG, LLC
1044 Route 23 North, Suite 3156
Wayne, New Jersey 07470
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A, fHe was stopped with the car and a sign Local 660.
Q. Bbout how far from the front of the building was he?
A. Across the street.
0. Now, this first time that vou saw him there did you stop to
talk to him?
A. Yes.
Q. Were you alone?
A. I, my Uncle Roberto and Selden.
Q. What time of day was it?
A. About ten, ten to 8:00.
Q. And how long did you stay there?
A, About five minutes.
Q. Was that the only time that you saw Mr. Fabres at the
facility?
A. No.
g. How many more times Jdid you see him there?
A, Standing in front of the building?
Q. Yes,
A. Three times,
Q. Did you stop fto talk to him those other additional times?
A, Yes.
Q. Do you know whether or not Mr. Miller ever saw you outside

talking to Mr. Fabres?

.

Q.

Yes.
And how do you know?
BURKE COURT REPCRTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
{973) 692-0660
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Q. And who was in attendance for the Union?
A, Wester.
Q. Anyone else?
A. Just.
Q. And what was discussed at this meetirng?
A. The time that we worked and all of the Sundays we have
worked.
Q. And did the Union say what, if anything, that they were
geing to do about that?
A. Yes, that they were going te file a suit for the overtime
that they hadn’{ paid us.
0. Do you know if the Union ever did file that suit?
A, Yes.
Q. And how do you know?
A. | One day Tony called us to a meeting, everyone who was on
the list.
. What list are you referring to?
A. A 1list of all of us who had attended the meeting, a list
that had all of our names with the lawyer’s number and all of
tﬁat, all of that.
Q. .When you say meeting are you referring to the meeting that
you described earlier that took place in May 2015 with the
Union?
MR. ZABELL: Cbhbjection, leading.
JUDGE DAVIS: Rephrase the questien,
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jarsey 07470
(973) 692-0660
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BY MS. CABRERA:

What meeting are you referring to?

When we met at the building for the overtime.

You just testified that you took part in a meeting with
Bindra. When did that take place?

MR. ZABELL: Objection.

JUDGE DAVIS: Overruled.

THE WITNESS: It was one week before we got fired.

BY MS. CABRERA:

And what date were you fired?

July 21st.

Now, where did this meeting with Mr. Bindra take place?
On the table where we ate, the place where we had our meal.
Did it take place at the facility?

Inside the warehouse.

And was this when the warehouse was in Syosset or when it

moved to Bethpage?

A.
Q.

A.

In the new one.
Which one is that?

The new one that they called the new place. I don't know

the name of it.

Q.

Did the meeting take place in a Syosset location?

MR, ZABELL: Objection. He just testified he didn't know

the name of the location.

M3, CABRERA: I'm not asking him about the new location,

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
{873) ©9%2-0660
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-Ifm asking him about the old ore.

JUDGE DAVIS: Overruled. You can answer,

THE WITNESS:. The old place was Syosgset.

BY MS. CABRERA:
Q. Right. Did the meeting with Tony Bindra take place in
Syosset?
A, Ne.
Q. Wwhat time of day did the meeting with Mr. Bindra take
place?
A. About 15 minutes before leaving time, before exiting time.
Q. Was anyone else from management present at this meeting
with Mz. Bindra?
A. Herb Miller was with them.
Q. And which employees were present for this meeting?
A. Augustin, Roberto, Seldin, Henry, Marvin, Armande, Olman,
Jirc and me.
Q. How did the meeting begin?
A. Tony had a page with all ocur names and he showed it to us

and he put it on the table. And he said here, I have a list
with all your name.
Q. Did he say anything else?
A, Yes. He said that we were suing him and if we were suing
him he was going to counter sue us.
0. Was Mr. Bindra speaking in English or Spanish?
A, In English and her translated it.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
{973) €692-0660
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Q. During this meeting did either Mr. Bindra or Mr. Miller ask
yéu what your address was?
A, Yes. He sald he thought there was something wrong because

the addresses that appeared on the paper were wrong.
G. Did he say your name during this meeting?

THE INTERPRETOR: Did he say your name during this
meet ing?

M3. CABRERA: Um~hum.

THE WITNESS: Yes.

BY MS. CABRERA:

Q. What did he say?

A. That my address appeared to be in Syosset, which was wrong.
Q. Did he ask other employees what their addresses were?

a. Yes.

Q. 811 the employees?

A, No, Selwin and Augustin both.

Q. How long did this meeting last?

A, About 15,

Q. 15 what?

A. Minutes.

Q. Now, vou testified already that your last day was July 21lst

of 2015. Who told you that that was your last day of work?
A. Well, that was the day I was fired.
Q. And what happened that day?
a. Before we were getting paid they came with the page, with a
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
{973 692-0660
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paper, a sealed paper and they said that we had to sign that

paper. If we didn’t sign that paper we were not golng to get

paid.

And that paper had the rules for lateness in it and cell

phone use,

Q
;3
Q
A.
Q
a
Q

Who gave you that pisce of paper?

The girl that used to pay.

bo you know what her name is?

I think her name is Nenna.

And where were you when she gave you that paper?

In the office of Mr., Malik.

Is that the office that you go to to get paild every week?
MR. ZABELL: Ohjection, leading.

JUDGE DAVIS: Sustained. Sustained, you don’t have to

answer it. Next question.

o

L&

BY MS. CABRFERA:
How do you receive your paycheck?
Cash.
And who gives you the cash?
The girl that used to pay.
And how often do you get -- did you get paid?
Every Tuesday.
And where would you have to go to get this payment?
To the office of Mr. Malik.
When Ms. Nemna gave you this paper to sign did you sign it?
MR, ZABELL: Objection.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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JUDGE DAVIS: Overruled.

THE WITNESS; No.

RY MS. CABRERA:

Did she say anything to you when you didn’'t sign it?
She called Herb Miller.

And what happened after she called Herb Miller?

He came and he said you’re going to sign it. I said no.

And he sald do you know how to read?

0.

a.

that

sign

[ S

C

>

aAnd did he say anything else?
Cnly that.
How long did that conversation with Mr. Miller last?
About a minute and a half.
And what, if anything, did vou do after that conversation
Mr. Miller?
I went back to work.
And what, if anything, happened at the end of your shift
day?
When we were leaving they called us, all of us who didn't
to Mr., Miller's office.
And did you go To Mr. Miller’s office?
Yes. |
And who else was with you?
Tony Bindra and his brother Dennis.
And what employees were present?
We were called each one of us by name only.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
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You were called to where?
There, to the office, to Herh Miller.

So when you went into the office of Mr. Miller were you

alone?

A
Q
A
Q
A
Q
A.
Q
A
0
A
Q

Only I, Tony, and Dennis.

And who spoke to you?

Tony.

And what, 1f anything, did he say?

He only gave me the payment.

Did anybedy in that reoom say anything to you?
That I was fired.

Who told you that you were fired?

Tony.

What did you do after Mr. Bindra told you that?
I left through the door.

Mr. Reyes, were you present here on the first day of trial,

December 9th, 20157

A.

Q.

Q.

December 9th?

Yes, sir.

MR. ZABELL: Objection, leading.
JUDGE DAVIS: Overruled.

THE WITNESS: Yes.

BY M3. CABRERA;:

Do you recall at any point during that day hearing

Respondent’s attorney, Mr, Zabell, say anything about

BURKE CQURT REPORTING, LLC
1044 Route 23 North, Suilte 316
Wayne, New Jersey 07470
(973) 692-0660
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Immigration?

ME. ZARBELL: Objection, leading.

JUDGE DAVIS: Overruled.

THE WITNESS: (In English) Yes, I listened about he say
he report with Immigration.

JUDGE DAVIS: The last answer was given in English.

BY MS. CABRERA:
Q. and where --

MR. ZABELL: I'm sorry, it ﬁay have been English. I don®t
know if I didn’t hear it --

'JUDGE DAVIS: Repeat what you just said.

THE WITNESS: (In English) He say about the reporting
with Immigration,

BY MS. CABRERA:
Q. And where were you when you heard Mr. Zabell say that?
A. {In Spanish) Sitting on the first row.
Q. The first row where?
A. It was another rocom just like this one.
Q. And what time of day was it?
A. About 11:00, I think,.
Q. And were you alone?
a. No, all of us were fired were there.
Q. Can you give us the names of the employees who were there?
A. Yes, Roberto, Augustin, Henry, Marvin, Alex, Richard and
ma

BURKE COURT REPORTING, LLC
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Q. Do you recall if anybody else was present in the room at
the time?
A. Wester and Gilberto.
Q. Do you recall whether or not Mr. Zabell was talking to any

other person?

MR. ZABELL: Cbjection, leading.

JUDGE DAVIS: Overruled.

THE WITNESS: No, he was talking to us. He pointed at us.
He said that we were not able to get a penny.

BY MS. CABRERA:
Q. bo you recall if any lawyers from the Labor Board were
present?

MR. ZABELL: Objection, leading.

JUDGE DAVIS: Overruled.

THE WITNESS: Hernry Powell was.

BY MS, CABRERA:
Q. Do you recall hearing Mr. Powell say anything?

MR. ZABELL: Chjection, leading.

Aa. Yas.

JUDGE DAVIS: Overruled.
THE WITMESS: Yes, he told them to stop.
MS. CABRERA; I have nothing else, Your Honor.
JUDGE DAVIS: De you have any questions?
M3. PREECE: I have a question.
JUDGE DAVIS: I just have cne question of the witness,
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey (07470
{973) 692-06¢0
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I Q Did you learn subsequently if anyone inside the room --

2 MR. ZABELL: Objection.

3 THE WITNES5: Yes.

4 JUDGE DAVIS: Overruled.

5 BY MR. POWELL:

6 Q So how did -- when did you learn that the employees or

7 that the witnesses had heard what Mr. Zabell said?

8 A After you put us in the -- inside of a room, inside T

9 guess it's called the library.

i0 © What did they tell vyou?
11 A  Why the lawyer went crazy and started making those
12 accusation about Immigration and them going to jail.
13 Q Did they use the word immigration?
14 A Yes.
15 Q Now going back to prior to that, was there any other
16 interaction that you heard with -- was there anything else you

17  heard Mr. Zabell saying that day?

18 A& Yes, the argument that he had with Mr. Powell.

13 0 Where were you standing when that argument tock place?
20 A By the door.

21 Q Where exactly -- was anyone with you by the door?

22 A Ms. Sherri.

23 ¢ By which door, by the way?

24 A By the Hearing Room 3.

25 O What did you hear?

BURKE COURT REPQRTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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A Mr. Zabell screaming this is a waste of time, you're never
going to get a penny out of my client, you're all a bunch of
immigrants; if they get up to the stand and give a statement,
they will be committing perjury, so I'm going to take it to the
grand jury sc they can get deported.
Q What did you do upon hearing this?
A Just loocked at you and you were debating with him back and
forth, and telliﬁg him to just calm down and don't make those
accusations.
Q what happened aftei that?
A You toock all the witnesses, myself, Wester, into the
library room.
Q And the witnesses, did they hear this? Where were they
when this happened?

Mﬁ. ZABELL: Objection. Compound guestion.

MR. POWELL:; I'11 rephragse the quegtion, Your Honor.
BY MR. POWELL:
Where were the witnesses during this statement?
Inside the Hearing Rcom 3.
Where was Mr. Zabell?
Inside the room, Hearing 3.
Where were you standing?
By the door.

And you heard him say this?

O OF OO O BHOO OF OO

Yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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EMPLEADO CODIGO DE CONDUCTA - PERSONAL DE ALMACEN

Laempresase adhiere a todas las leyes y reglamentos relativos a los trabajadores y
seguridad en el traba)o De acuerdo con esta préctica, no se permitird ningtin empleado que trabaja
en el aimacén de [a empresa de utilizar su celular personal y / o teléfono inteligente, o cualquier -
otra dispositivo electrénico que no fue emitido de la compania, Esto incluye la explotacién de
dichos dispositivos con los auriculares y / u otros componentes de manos li_bres. Cualquier .
violacién de esta politica dard lugar a inmediata disciplina de el empleado, hasta e incluyendo el
despide.

Compattimientos celulares se proporcmnara como una conveniencia para los empieados
guardar sus teléfonos celuiares, aunque los empleados piden dejar sus celu!ares en casa.

Empleados que utilizan su teléfono celular durante }as horas de trabajo seran disciplinados
hasta e incluir el despido ‘

El retraso del empleado interfiere con las operacicnes comerciales de 12 compafi{a. Se
requiere que todos los empleados hagan un informe para trabajar a tiempo. El tiempao del principio
previsto para empleados es 8:00. Cualquier empleada que firme en més tarde que 8:05 sera sujeto
de disciplinar, Consecuente con esta politica, los empleados que hacen un informe para trabajar
tarde recibirdn una advertencia discjplinaria. 5i.un empleado insiste en ser tarde, y acumulan tres
(3} Incidentes no perdonados del retraso durante un perfodo de tiempo de balanceo de dace meses,
seran sujetos a la terminacién. No hay excepciones & esta regla.

Reconocimiento y acuerdo:

Firma de empleado:

Nombre de Empleado:

Fecha:
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EMPLOYEE CODE OF CONDUCT

TIME AND ATTENDANCE PCLICY

Employee lateness Interferes with-the company’s business operations. All employees are required to
report to work on time. The scheduled start time for employees is 8:00 am. Any employee who signs in
lzter than 8:05 will be subject to discipline. Consistent with this policy, employees who report to work late
will receive a disciplinary warning. If an employee persists In being late,-and they accumulate three {3)
unexcused incidents of ldteness during a twelve month rolling time period, they will be subject to
termination. There are no exceptions to this rule.

WAREHOUSE PERSONNEL

The company adheres to all laws and reguiation's’rega rding worker and workplace safety, Consistant with
this practice, no employee working in the company warehouse will be permitted to utilize thelr personal
cell and/for smart phone, ar any other non-company issuad electronic device. This includes.the operation
of such devices with headphones and or/other hands-fred components. Any violation of ’chls policy will
result In the immediate imposftion of discipline, up to and including termination.

" Cell phone bins will be provided as a convenience for employees to store theit cell phones though

employees are requested to leave their cell phones at home.

Employees who utilize their cell phene durmg work hours wrll be disciplined up to and including
termination.

Acknowledged and Agresd:

Emp!'oyee Signature

_Employee Name

"~ Date .
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
X

JoSE REYES, JAIRO BONILLA, AUGUSTIN SABILLON,

JAVIER REYES, SELVIN VASQUEZ, MARVIN

HERNANDEZ, HENRY HERNANDEZ, JOSE OLAN COMPLAINT
AMADOR, ARMANDO LAZO, VALERIO BAQUEDANO,

JOSE MICHEL TORRES, JOSE ARGUETA, NOEL EFRAIN

CASTRO.

Plaintiffs,

-against-

THE IMPERIAL SALES, INC., TONY DINDRA, DANNY
DINDRA, HERB MILLER.

Defendants.

X
JURISDICTION AND VENUE

1. This action arises under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §201 et. seq.

2. This Court has jurisdiction under 28 U.S.C. §1331 and 29 U.S.C. § 216. Plaintiffs further
invoke the supplemental jurisdiction of this Court pursuant to 28 U.S.C. § 1367.

3. Venue is proper in the Eastern District of New York according to 28 U.S.C. §1391 because
the Defendants conduct business there and the cause of action arose there.

THE PARTIES

4. Plaintiff JOSE REYES resides in Huntington Station, New York and is employed by the
Defendants.

5. Plaintiff JAIRO BONILLA resides in Westbury, New York, and is employed by the Defendants.
6. Plaintiff AUGUSTIN SABILON resides in Syosset, New York, and is employed by Defendants.
7. Plaintiff JAVIER REYES resides in Syosset, New York, and is employed by Defendants.

8. Plaintiff SELVIN VASQUEZ resides in Syosset, New York, and is employed by the Defendants.

9. Plaintiff MARVIN HERNANDEZ resides in Syosset, New York, and is employed by the
Defendants. :

10. Plaintiff HENRY HERNANDEZ resides in Westbury, New York, and is employed by the
Defendanits.

11. Plaintiff JOSE OLMAN AMADOR resides in Westbury, New York, and is employed by the
Defendants.

12. Plaintiff ARMANDO LAZO resides in Hicksville, New York, and is employed by Defendants.
1
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13. Plaintiff VALERIO BAQUEDANO resides in Westbury, New York, and was employed by
Defendants.

14. Plaintiff JOSE MICHEL TORRES resides in Westbury, New York, and was employed by
Defendants.

15. Plaintiff JOSE ARGUETA resides in Westbury, New York, and was employed by Defendants.

16. Plaintiff NOEL EFRAIN CASTRO resides in Uniondale, New York, and was employed by
Defendants.

17. On mformation and belief, defendant IMPERIAL SALES (“Imperial™) is a corporation formed in
the State of New York and is located at 999 South QOyster Bay Road, Building 306 Bethpage,
New York, 11714,

18. On information and belief, defendant TONY DINDRA (“Mr. Dindra”) is a Principal Executive
Officer of IMPERIAL with his principal place of business located at IMPERIAL, and is
domiciled in New York.

19. On information and belief, Defendant DANNY DINDRA (“Mr. Danny”) is a Principal
Executive Officer of IMPERIAL with his principal place of business located at IMPERIAL,
and is domiciled in New York.

20. On information and belief, Defendant HERB MILLER (“Mr. Miller”) is the General Manager
of IMPERIAL with his principal place of business located at IMPERIAL, and is domiciled in
New York

BACKGROUND FACTS

21. Defendant IMPERIAL is an “employer” under the Fair Labor Standards Act (“FLSA”).

22. Each Plaintiff individually engaged in interstate commerce within the meaning of the FLSA
by regularly using the instrumentalities of interstate commerce to perform their work, which
was directly essential to defendants’ business, including handling goods that were brought
from locations outside of New York State and shipped from Imperial to locations outside of
New York State.

23. On information and belief, IMPERIAL is owned, in whole or.in part, by Mr. Dindra and Mr.
Danny.

24. At all relevant times herein, Defendants IMPERIAL, MR. DINDRA, MR. DANNY, AND MR.
MILLER:

i.  Hire employees of IMPERIAL.,
ii.  Fire employees of IMPERIAL.
ii.  Set wages for employees of IMPERIAL.

1v.  Maintain payroll records for employees of IMPERIAL.
2
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25. Defendants are involved in an industry affecting commerce within the meaning of the FLSA.

26. Defendant IMPERIAL’s annual revenues exceed $500,000 for the years 2014, 2013, and
2012.

27. The business activities of the Defendants are related and performed through unified operation
or common control for a common business purpose and constitute an enterprise within the
meaning of the FLSA.

28. Defendants failed to keep accurate and sufficient payroll and time records, as required by
law.

PLAINTIFF JOSE REYES:

29. Defendants have employed Plaintiff JOSE REYES as a warehouse employee since April 2011,

30. Defendants paid Plaintiff JOSE REYES an hourly wage rate of ten dollars ($10.00) for all non-
overtitne hours.

31. Plaintiff JoSE REYES regularly worked from Monday through Friday, from 8:00 am to 5:00
pm, approximately 45 hours per week.

32. Plaintiff Jose REYES was routinely required to work approximately 5 hours on every

Saturday and was not paid overtime for any hours worked on Saturday that were in excess of
forty hours in the workweek.

33. Defendants would pay Plaintiff JOSE REYES in cash for work performed on Saturdays, and
not record the time worked.

34. Plaintiff JOSE REYES was routinely required to work on Sundays for approximately 5 hours
each Sunday and was not paid overtime for any hours worked on Sunday.

35. Defendants would pay Plaintiff JOSE REYES in cash for work performed on Sundays at a rate
of $10.00 per hour and not count the hours worked as overtime or include the time on
Plaintiff JOSE REYES paycheck.

36. Plaintiff Jose Reyes would take a one half hour lunch each day, but Defendants would
deduct one hour of pay from Plaintiff Jose Reyes’ paycheck.

37. Plaintiff JOSE REYES did not have the authority to hire or fire employees, did not supervise

employees, and did not use his independent judgment or discretion while working for
Defendants.

38. At all relevant times herein, plaintiff JOSE REYES was not exempt from the FLSA.

PLAINTIFF JAIRO BONILLA:

39. Defendants have employed Plaintiff JAIRO BONILLA as a warehouse employee since August
2013.

40. Defendants paid Plaintiff JAIRO BONILLA an hourly wage rate of ten dollars ($10.00) for all
non-overtime hours. ’
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41. Plaintiff JAIRO BONILLA regularly worked from Monday through Friday, from 8:00 am to
5:00 pm, approximately 45 hours per week.

42, In the year 2014, Plaintiff JATRO BONILLA worked 30 hours of overtime for which he was
paid straight time. Specifically, ten (1) hours on the week preceding Christmas, ten (10)
hours during Christmas week, and ten (10) hours during the workweek immediately
following the week of Christmas.

43. In the year 2014, Plaintiff JAIRO BONILLA worked 3 Saturdays for which he was not paid
overtime. He worked 40 hours during each of the workweeks, Monday through Friday, and
an additional eight (8) hours on the Saturdays. He was paid $10.00 an hour in cash for the
work performed on Saturdays and was not paid overtime,

44. Plaintiff JAIRO BONILLA did not have the authority to hire or fire employees, did not
supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

45. At all relevant times herein, plaintiff JAIRO BONILLA was not exempt from the FLSA.

AUGUSTIN SABILLON:

46. Defendants have employed Plaintiff AUGUSTIN SABILLON as a warehouse employee since
August 2010.

47. Defendants paid Plaintiff AUGUSTIN SABILLON an hourly wage rate of ten dollars ($10.00)
for all non-overtime hours.

48, Plaintiff AUGUSTIN SABILLON regularly worked from Monday through Friday, from 8:00 am
to 5:00 pm, approximately 45 hours per week.

49. Plaintiff AUGUSTIN SABILLON was routinely required to work approximately 5 hours on

every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

50. Defendants would pay Plaintiff AUGUSTIN SABILLON in cash for work performed on
Saturdays, and not record the time worked.

51. Plaintiff AUGUSTIN SABILLON was routinely required to work on Sundays for approximately
5 hours each Sunday and was not paid overtime for any hours worked on Sunday.

52. Defendants would pay Plaintiff AUGUSTIN SABILLON in cash for work performed on
Sundays at a rate of $10.00 per hour and not count the hours worked as overtime or include
the time on Plaintiff AUGUSTIN SABILLON paycheck.

53. Plaintiff AUGUSTIN SABILLON would take a one half hour lunch each day, but Defendants
would deduct one hour of pay from Plaintiff AUGUSTIN SABILLON’S paycheck.

54. Plaintiff AUGUSTIN SABILLON did not have the authority to hire or fire employees, did not
supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

55. At all relevant times herein, plaintiff AUGUSTIN SABILLON was not exempt from the FLSA,

4
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JAVIER REYES:

56. Defgndants have employed Plaintiff JAVIER REYES as a warehouse employee since August
2010.

57. Defendants paid Plaintiff JAVIER REYES an hourly wage rate of ten dollars ($10.00) for all
non-overtime hours.

58. Plaintiff JAVIER REYES regularly worked from Monday through Friday, from 8:00 am to
5:00 pm, approximately 45 hours per week.

59. Plaintiff JAVIER REYES was routinely required to work approximately 5 hours on every

Saturday and was not paid overtime for any hours worked on Saturday that were in excess of
forty hours in the workweek.

60. Defendants would pay Plaintiff JAVIER REYES in cash for work performed on Saturdays, and
not record the time worked.

61, Plaintiff JAVIER REYES was routinely required to work on Sundays for approximately 5
hours each Sunday and was not paid overtime for any hours worked on Saturday.

62. Defendants would pay Plaintiff JAVIER REYES in cash for work performed on Sundays at a
rate of $10.00 per hour and not count the hours worked as overtime or include the time on
Plaintiff JAVIER REYES paycheck.

63. Plaintiff JAVIER REYES would take a one half hour lunch each day, but Defendants would
deduct one hour of pay from Plaintiff JAVIER REYES’ paycheck.

64. Plaintiff JAVIER REYES did not have the authority to hire of fire employees, did not

supervise employees, and did not use his independent judgment or discretion while working
for Defendants,

65. At all relevant times herein, plaintiff JAVIER REYES was not exempt from the FLSA.
SELVIN VASQUEZ:

66. Defendants have employed Plaintiff SELVIN VASQUEZ as a warehouse employee since
September 2013.

67. Defendants paid Plaintiff SELVIN VASQUEZ an hourly wage rate of ten dollars ($10.00) for
all non-overtime hours.

68. Plaintiff SELVIN VASQUEZ regularly worked from Monday through Friday, from 8:00 am to
5:00 pm, approximately 45 hours per week.

69. Plaintiff SELVIN VASQUEZ was routinely required to work approximately 5 hours on every

Saturday and was not paid overtime for any hours worked on Saturday that were in excess of
forty hours in the workweek,

70. Defendants would pay Plaintiff SELVIN VASQUEZ in cash for work performed on Saturdays,
and not record the time worked.

71. Plaintiff SELVIN VASQUEZ was routinely required to work on Sundays for approximately 5

5
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hours each Sunday and was not paid overtime for any hours worked on Saturday.

72. Defendants would pay Plaintiff SELVIN VASQUEZ in cash for work performed on Sundays at
a rate of $10.00 per hour and not count the hours worked as overtime or include the time on
Plaintiff SELVIN VASQUEZ paycheck.

73. Plaintiff SELVIN VASQUEZ would take a one half hour lunch each day, but Defendants would
deduct one hour of pay from Plaintiff SELVIN VASQUEZ’S paycheck.

74. Plaintiff SELVIN VASQUEZ did not have the authority to hire or fire employees, did not

supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

75. At all relevant times herein, plaintiff SELVIN VASQUEZ was not exempt from the FLLSA.

MARVIN HERNANDEZ:

76. Defendants have employed Plaintiff MARVIN HERNANDEZ as a warehouse employee since
October 2010,

77. Defendants paid Plaintiff MARVIN HERNANDEZ an hourly wage rate of ten dollars ($10.00)
for all non-overtime hours.

78. Plaintiff MARVIN HERNANDEZ regularly worked from Monday through Friday, from 8:00
am to 5:00 pm, approximately 45 hours per week.

79. Plaintiff MARVIN HERNANDEZ was routinely required to work approximately 5 hours on
every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

80. Defendants would pay Plaintiff MARVIN HERNANDEZ in cash for work performed on
Saturdays, and not record the time worked.

81. Plaintiff MARVIN HERNANDEZ was routinely required to work on Sundays for approximately
5 hours each Sunday and was not paid overtime for any hours worked on Saturday.

82. Defendants would pay Plaintiff MARVIN HERNANDEZ in cash for work performed on
Sundays at a rate of $10.00 per hour and not count the hours worked as overtime or include
the time on Plaintiff MARVIN HERNANDEZ paycheck,

83. Plaintiff MARVIN HERNANDEZ would take a one half hour lunch each day, but Defendants
would deduct one hour of pay from Plaintiff MARVIN HERNANDEZ’S paycheck.

84. Plaintiff MARVIN HERNANDEZ did not have the authority to hire or fire employees, did not
supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

85. At all relevant times herein, plaintiff MARVIN HERNANDEZ was not exempt from the FLSA.

HENRY HERNANDEZ:

86. Defendants have employed Plaintiff HENRY HERNANDEZ as a warchouse employee since
April 2014.
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87. Defendants paid Plaintiff HENRY HERNANDEZ an hourly wage rate of ten dollars ($10.00)
for all non-overtime hours,

88. Plaintiff HENRY HERNANDEZ regularly worked from Monday through Friday, from 8:00 am
to 5:00 pm, approximately 45 hours per week.

89. Plaintiff HENRY HERNANDEZ was routinely required to work approximately 5 hours on
every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

90. Defendants would pay Plaintiff HENRY HERNANDEZ in cash for work performed on
Saturdays, and not record the time worked.

91. Plaintiff HENRY HERNANDEZ was routinely required to work on Sundays for approximately
5 hours each Sunday and was not paid overtime for any hours worked on Saturday.

92. Defendants would pay Plaintiff HENRY HERNANDEZ in cash for work performed on Sundays
at a rate of $10.00 per hour and not count the hours worked as overtime or include the time
on Plaintiff HENRY HERNANDEZ paycheck.

93. Plaintiff HENRY HERNANDEZ would take a one half hour lunch each day, but Defendants
would deduct one hour of pay from Plaintiff HENRY HERNANDEZ’s paycheck,

94. Plaintiff HENRY HERNANDEZ did not have the authority to hire or fire employees, did not

supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

95. At all relevant times herein, plaintiff HENRY HERNANDEZ was not exempt from the FLSA.
JOSE OLMAN AMADOR:

96. Defendants have employed Plaintiff JOSE OLMAN AMADOR as a warehouse employee since
April 2014.

97. Defendants paid Plaintiff JOSE OLMAN AMADOR an hourly wage rate of ten dollars ($10.00)
for all non-overtime hours.

98. Plaintiff JOSE OLMAN AMADOR regularly worked from Monday through Friday, from 8:00
am to 5:00 pm, approximately 45 hours per week.

99. Plaintiff JOSE OLMAN AMADOR was routinely required to work approximately 5 hours on

every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

100. Defendants would pay Plaintiff JOSE OLMAN AMADOR in cash for work performed on
Saturdays, and not record the time worked.

101.  Plaintiff JOSE OLMAN AMADOR was routinely required to work on Sundays for
approximately 5 hours each Sunday and was not paid overtime for any hours worked on
Saturday.

102. Defendants would pay Plaintiff JOSE OLMAN AMADOR in cash for work performed on
Sundays at a rate of $10.00 per hour and not count the hours worked as overtime or include

7
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the time on Plaintiff JOSE OLMAN AMADOR paycheck.

103. Plaintiff JOSE OLMAN AMADOR would take a one half hour lunch each day, but
Defendants would deduct one hour of pay from Plaintiff JOSE OLMAN AMADOR’S paycheck.

104. Plaintiff JOSE OLMAN AMADOR did not have the authority to hire or firc employees, did

not supervise employees, and did not use his independent judgment or discretion while
working for Defendants.

105. At all relevant times herein, plaintiff JOSE OLMAN AMADOR was not exempt from the
FLSA.

ARMANDO LAZO;

106, Defendants have employed Plaintiff ARMANDO LAZO as a warehouse employee since
April 2014,

107. Defendants paid Plaintiff ARMANDO LAZO an hourly wage rate of ten dollars ($10.00)
for all non-overtime hours.

108.  Plaintiff ARMANDO LAZO regularly worked from Monday through Friday, from 8:00 am
to 5:00 pm, approximately 45 hours per week.

109. Plaintiff ARMANDO LAZO was routinely required to work approximately 5 hours on

every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

110. Defendants would pay Plaintiff ARMANDO LAZO in cash for work performed on
Saturdays, and not record the time worked.

111.  Plaintiff ARMANDO LAZO was routinely required to work on Sundays for approximately
5 hours each Sunday and was not paid overtime for any hours worked on Saturday.

112. Defendants would pay Plaintiff ARMANDO L.AZO in cash for work performed on Sundays
at a rate of $10.00 per hour and not count the hours worked as overtime or include the time
on Plaintiff ARMANDO LAZO paycheck.

113.  Plaintiff ARMANDO LAZO would take a one half hour lunch each day, but Defendants
would deduct one hour of pay from Plaintiff ARMANDO LAZO’S paycheck.

114.  Plaintiff ARMANDO LAZ0O did not have the authority to hire or fire employees, did not

supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

115. At all relevant times herein, plaintiff ARMANDO LAZO was not exempt from the FLSA.

VALERIO BAQUEDANO:

116. Defendants employed Plaintiff VALERIO BAQUEDANO as a2 warchouse employee from
October 2009 through October 2013.

117. Defendants paid Plaintiff VALERIO BAQUEDANO an hourly wage rate of ten dollars
($10.00) for all non-overtime hours.
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118. Plaintiff VALERIO BAQUEDANO regularly worked from Monday through Friday, from
8:00 am to 5:00 pm, approximately 45 hours per week.

119.  Plaintiff VALERIO BAQUEDANO was routinely required to work approximately 5 hours on
every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

120. Defendants would pay Plaintiff VALERIO BAQUEDANO in cash for work performed on
Saturdays, and not record the hours worked.

121. Defendants would pay Plaintiff VALERIO BAQUEDANO in cash for work performed on
Sundays at a rate of $10.00 per hour and not count the hours worked as overtime or include
the time on Plaintiff VALERIO BAQUEDANO paycheck.

122. Plaintiff VALERIO BAQUEDANO would take a one half hour lunch each day, but
Defendants would deduct one hour of pay from Plaintiff VALERIO BAQUEDANOQ’S paycheck.

123.  Plaintiff VALERIO BAQUEDANO did not have the authority to hire or fire employees, did

not supervise employees, and did not use his independent judgment or discretion while
working for Defendants.

124. Atall relevant times herein, plaintiff VALERIO BAQUEDANO was not exempt from the
FLSA.

125. Defendants retaliated against plaintiff VALERIO BAQUEDANO by terminating his
employment because he complained about not being paid overtime.

NOEL EFRAIN CASTRO:

126. Defendants employed Plaintiff NOEL EFRAIN CASTRO as a warehouse employee from
May 2009 through March 2014.

127. Defendants paid Plaintiff NOEL EFRAIN CASTRO an hourly wage rate of ten dollars
($10.00) for all non-overtime hours.

128.  Plaintiff NOEL EFRAIN CASTRO regularly worked from Monday through Friday, from
8:00 am to 5:00 pm, approximately 45 hours per week.

129.  Plaintiff NOEL EFRAIN CASTRO was routinely required to work approximately 5 hours

on every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek,

130. Defendants would pay Plaintiff NOEL EFRAIN CASTRO in cash for work performed on
Saturdays, and did not record the hours worked.

131. Defendants would pay Plaintiff NOEL EFRAIN CASTRO in cash for work performed on
Sundays at a rate of $10.00 per hour and not count the hours worked as overtime or include
the time on Plaintiff NOEL EFRAIN CASTRO paycheck.

132. Plaintiff NOEL EFRAIN CASTRO would take a one half hour lunch each day, but
Defendants would deduct one hour of pay from Plaintiff Jose Reyes’ paycheck.

133. Plaintiff NOEL EFRAIN CASTRO did not have the authority to hire or fire employees, did
not supervise employees, and did not use his independent judgment or discretion while

9
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working for Defendants.

134.  Atall relevant times herein, plaintiff NOEL EFRAIN CASTRO was not exempt from the
FLSA.

135. Defendants retaliated against plaintiff NOEL EFRAIN CASTRO by terminating his
employment because he complained about not being paid overtime.

JOSE MICHEL TORRES:

136. Defendants employed Plaintiff JOSE MICHEL TORRES as a warchouse employee from
January 2012 through October February 2015.

137. Defendants paid Plaintiff JOSE MICHEL TORRES an hourly wage rate of ten dollars
($10.00) for all non-overtime hours. '

138.  Plaintiff JOSE MICHEL TORRES regularly worked from Monday through Friday, from
8:00 am to 5:00 pm, approximately 45 hours per week.

139.  Plaintiff JOSE MICHEL TORRES was routinely required to work approximately 5 hours on

every Saturday and was not paid overtime for any hours worked on Saturday that were in
excess of forty hours in the workweek.

140.  Defendants would pay Plaintiff JoSE MICHEL TORRES in cash for work performed on
Saturdays, and not record the hours worked.

141.  Defendants would pay Plaintiff JOSE MICHEL TORRES in cash for work performed on
Sundays at a rate of $10.00 per hour and not count the hours worked as overtime or include
the time on Plaintiff JOSE MICHEL TORRES paycheck.

142.  Plaintiff JOSE MICHEL TORRES would take a one half hour lunch each day, but
Defendants would deduct one hour of pay from Plaintiff JOSE MICHEL TORRES’ paycheck.,

143.  Plaintiff JOSE MICHEL TORRES did not have the authority to hire or fire employees, did

not supervise employees, and did not use his independent judgment or discretion while
working for Defendants.

144. At all relevant times herein, plaintiff JOSE MICHEL TORRES was not exempt from the
FLSA. , "

145. Defendants retaliated against plaintiff JOSE MICHEL TORRES by terminating his
employment because he complained about not being paid overtime.

JOSE ARGUETA;

146. Defendants employed Plaintiff JOSE ARGUETA as a warehouse employee from
September 2011 through February 2015.

147. Defendants paid Plaintiff JOSE ARGUETA an hourly wage rate of ten dollars ($10.00) for
all non-overtime hours.

148. Plaintiff JOSE ARGUETA regularly worked from Monday through Friday, from 8:00 am to
5:00 pm, approximately 45 hours per week.

10
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149.  Plaintiff JOSE ARGUETA was routinely required to work approximately 5 hours on every
Saturday and was not paid overtime for any hours worked on Saturday that were in excess of
forty hours in the workweek.

150. Defendants would pay Plaintiff JOSE ARGUETA in cash for work performed on
Saturdays, and not record the hours worked.

151. Defendants would pay Plaintiff JOSE ARGUETA in cash for work performed on Sundays
at a rate of $10.00 per hour and not count the hours worked as overtime or include the time
on Plaintiff JOSE ARGUETA paycheck.

152.  Plaintiff JOSE ARGUETA would take a one half hour lunch each day, but Defendants
would deduct one hour of pay from Plaintiff JOSE ARGUETA’S paycheck.

153. Plaintiff JOSE ARGUETA did not have the authority to hire or fire employees, did not

supervise employees, and did not use his independent judgment or discretion while working
for Defendants.

154. Atall relevant times herein, plaintiff JOSE ARGUETA was not exempt from the FLSA.

155,  Defendants retaliated against plaintiff JOSE ARGUETA by terminating his employment
because he complained about not being paid overtime.

AS AND FOR A FIRST CAUSE OF ACTION
{(Failure to pay overtime - Federal & State)

156. Plaintiff repeats, re-alleges and reincorporates each and every allegation as though fully
set forth herem.

157. Defendants have not compensated plaintiffs with overtime premium pay for hours worked
in excess of 40 per week.

158. Pursuant to the FLSA & NYLL, Plainiiffs are entitled to one and one-half of their regular
rate of pay for all hours worked in excess of 40 hours per workweek.

159. Defendant failed to pay Plaintiffs overtime for all overtime hours worked.
160. Defendants willfully refused and failed to compensate Plaintiffs for overtime work,
causing damage to Plaintiffs.

AS AND FOR A SECOND CAUSE OF ACTION
{Wage Theft Prevention Act)

161. Plaintiffs repeat, re-allege and reincorporate each and every allegation as though fully set
forth herein.

162. Pursuant to the Wage Theft Prevention Act, New York Labor Law, §195, Defendants
willfully failed to furnish Plaintiffs with a required notice containing the following
information:

i. the rates or rates of pay and basis thereof,
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ii. whether paid by the hour, shift, day, week, salary, piece, commission or other
allowances, if any, claimed as part of the minimum wage, including tip, meal,
or lodging allowances;

iii. the regular pay designated by the employer in accordance with NYLL §191;
iv. the name of the employer;
v. Any “doing business as” names used by the employer;

vi. The physical address of the employer’s main office or principal place of
business, and a mailing address, if different;

vii. The telephone number of the employer

163. Defendants willfully failed to furnish Plaintiffs with an accurate statement of wages
as required by NYLL §195(3), containing the dates of work covered by that payment of
wages; name of the employee; name of the employer; address and phone number of
employer; rate or rates of pay and basis thereof; whether paid by hour, shift, day, week,
salary, piece, commission, or other; gross wages; hour rate or rates of pay, and overtime rates
of pay; the number of hours worked, including over time hours; deductions, allowances, and
net wages.

164. Due to Defendant’s violation of NYLL §195(1), Plaintiff is entitled to recover from
Defendants liquidated damages of $50 per workweek that the violation occurred, up to a
maximum of $2,500, reasonable attorneys fees, and costs and disbursements of this action,
pursuant to NYLL § 198(1-b).

AS AND FOR A THIRD CAUSE OF ACTION
(RETALIATION- FEDERAL & STATE)

165. Plaintiffs repeats, re-alleges and reincorporates each and every allegation as though fully
set forth herein.

166. Pursuant to NYLL and the FLSA, it is unlawful for an employer to retaliate against an
employee for complaining or inquiring into their rights with respect to the pay.

167. Defendants retaliated against the Plaintiffs by terminating their employment for
complaining about not being properly paid overtime pursuant to NYLL and the FLSA.

168, By Defendants retaliation, Plaintiffs suffered damages.

AS AND FOR A FOURTH CAUSE OF ACTION
(FAILURE TO PAY WAGES- NYLL)

169. Plaintiffs repeat, re-allege and reincorporate each and every allegation as though fully set
forth herein.

170.  Pursuant to NYLL §191, an employer must pay a manual working employee no later than
paid weekly and not later than seven calendar days after the end of the week m which the
wages are earned.

171.  Defendants failed to pay Plaintiffs with at least one half hour of work for each day the
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employees worked and took lunch.

172.  Defendants have unlawfully withheld Plaintiffs’ wages in violation of NYLL, causing
damages to Plaintiffs.

JURY DEMAND

173. Plaintiffs demand trial by jury.

WHEREFORE, Plaintiffs respectfully pray that this Court enter a judgment:

i. Directing Defendants to pay Plaintiffs overtime premium pay for all hours
worked in excess of 40 per week pursuant to 29 U.S.C. §216 and NYLL;

ii. Directing Defendants to pay Plaintiff for any and all unpaid wages pursuant to
NYLL for time worked and not accounted for.

iii. Directing Defendants to pay Plaintiffs additional amounts as liquidated

damages due to Defendants’ willful failure to pay overtime pay pursuant to 29
U.S.C. § 216 and New York Labor Law.

iv. Directing Defendants to pay damages to Plaintiffs under the Wage Theft
Prevention Act of $50 per workweek, up to $2,500 per plaintiff, plus
reasonable counsel fees, and costs, and disbursements;

v. Directing Defendants to pay Plaintiff’s costs and attorneys fees, pursuant to
the FLSA and New York Labor Law;

vi. Prejudgment interest, post-judgment interest, costs and disbursements, and
such other and further relief as this Court deems just and equitable.

Dated: Westchester, NY
July 6, 2015

Yours, etc.,

/S/ Jordan El-Hag

Jordan El-Hag, Esq.

Attorney for Plaintiffs
777 Westchester Ave, Suite 101
White Plains, N.Y, 10604
(914) 755-1579 (p)
{914) 206-4176 (f)
Jordan@elhaglaw.com
www.elhaglaw.com
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Schrelber Translations, Inc.
51 Monroe Streal
Suite 101

Rockvills, MD 20850

P:301.424.7737

F: 301.424.2336

translation@schreibernst.com

www.schreibernef.com

CERTIFICATION

This is to certify that the attached English language

documents, identified as Nueva grabacion 2 and Nueva |

grabacion 17, are a true and accurate transtation and

transcription of the original Spanish lahguage documents fo -

the best of our knowledge and belief.

Executed this 71" day
of December, 2015

‘Schreiber Translations, Inc.
51 Monroe Street, Suite 101

Rockville, Maryiand 20850
ATA Member 212207 '

Schreiber Translations, Inc. uses all available measures to ensure the
accuracy of each franslation, but shall not be held liable for damages
due to error or negligence in franslation or transcription.
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AUDIO INFORMATION

Phone call. New Recording 17.

Audio Interview
Tape length: 00:14:03

Speakers
ML Unidentified Male !
UM2 Unidentified Male 2
UMX Various Male Speakers. Unidentifiable.
u/n Unintelligible
/A Inaudible
SPEAKER TRANSCRIPT TRANSLATION
UMl | Oldmen Old man, Old man. Old man.
UMX (Vienes a verlo? [U] You are coming to ses it? [Ul]
Yy Where? I meart How long does it take to | Where? I mean How long does it take to get
gel from there to here. Over there [Ul] from there to here, Over there JUI)
Varnos vigjo, vamos. Estds como t Let’s go old man. You are just like your
nombre, Old man. name {d mer [T.N.: there may be a play between
umli “Otd man® and a last same that is mentioned further
down, “Goldman”. However transeriber does not
have a list of participants and can only transeribe
- names phonetically.}
[uI] _ o1
UM2 Okey. [ was served these papers. Okay. [ was served these papers.
UMt Okey. El corte nos dieron estos papeles. | Okay. The Court gave these papers.
UM2 All your names. All these guys namnes All your names. All these guys nomes are
are here. They are all sulng me. here. They are all suing me.
UML Todos los nombres que estdn ahi, somos | All the names that ate here, it’s us who are
Nnosotros que estamos aqui. here.
UM2 They are suing me. They are sulng me,
UMl Lo estdn demandando a él, You are suing him,
UM?2 That I have not paid them for some That I have not paid them for some wages.
wages.
UMl Que ustedes trabajaron sabados y That you worked on Saturdays and Sundays
gnd we did not pay you.

domingos y nosoiros ne pagamos.
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SPEAKER TRANSCRIPT ITRANSLATION

UM2 That you worked here Saturdays and That you worked here Saturdays and
Sundays and I didn't pay you. Sundays and I didn 't pay you.

UM1 [U1] [UT] ‘ _
I didn't pay you overtime. So each one is | I didn’t pay you overtime. So each one is

Um2 separately, you know, say it over there. | separately, you know, say it over there. So
So you con explain fUl] you can explain fUI]
Todos los nombres estan aquf, All the names are here, They staried with
Empezaron con Roberto. Y dicen. Roberto. And they say, They have Jaro, who

UMi Tiener_l Jaro, que vive en Wesibury., lives in Westbury. Agustin who lives in [UI].
Agustin que vive en [UI]. Y tilno vives | And you don’t live in [UI]. Javier who lives
en [Ul]. Javier que vive en [UI]. {UI] in [UI}. [UI] who Tives in [UT] '
que vive en [UI]

UMX Yo no vivo en [UI] I don’t live in [UI]
[UT] que vive en [UT], ¥ Marvin que [UT] who lives in [UT]. And Marvin who
vive en [UI]. Henry vive en Westbury. lives in [UT]. Henry whe lives in Westbury,
Okay. So, esto nos dice que hay algo Olay. So, this tells us there is something
malo aqui porque ustedes no viven en wrong here because you don’t live in [UH] or

UM1 {U1] ni nada de eso. So, nosotros anything like that, So, we want to know, how
queremos saber, como eso estd pasando | is this heppening if you don’t know anything
si ustedes no saben nada de esto. about it? Do you know? Did someons talk o
{Ustedes saben? ;Algulen les hablé you about this? '
sobre esto? -

UMX Como pueden saberlo e5 hablando ahf, The way you can find out is calling there,
ino? right? _

UM1 Ah? Ah? .

UMX Como pueden saberlo es hablando a The way you can find out is talking to
quien les envié eso, yno? whoever send it to you, right?

oMl No, dice que son de ustedes. Mira los No, it says it’s you. See the names.
nombres,

UMX No, por ese. Pero ahi, | Mo, that’s why. But there,

UMX . LQuisn envid eso? [UI] Who send that? {UT]

UMX Debe haber un mimero o algo. Must be a number or something,

UMI El corte dice que ustedes. Hay un The court says it’s you. There is an atforngy
abogado que se llama fordan L. [UI) called Jordan L, [UI]

UMX Ajb. Yes.
Este es el pombre. Y élestd en That’s the name. And he is in Wesichester,

UML Waestchester. En Westchester, So, In Westchester. So, do youknow about that
justedes saben de eso o ustedes firmaron | or did you sign papers about that?
papeles de eso?

UMX La manera de saberlo es, como le digo, | The way you can tell is, like I said, calling
es hablando a ese mimero, no. that number, right.
No dice aqui. No, no hay mimero. Solo It doesn’t say here. There is no number.

UMt hay una persona aquf que. Nosotros. No. | There’s only the name of g person here
£1 esta diciendo que, saying that. We. No. He's saying that,

UMX [UN] ¢ Que si han hablade can alguien [UI] Have you taiked to anyone so that they
para gue gllos manden esto? send this?

UMI This lowyer is saying that he is This lawyer Is saving that ke is representing
representing them, them.

UM?2 Yes.. Yes.

UMt So. So.
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TRANSLATION

SPEAKER TRANSCRIPT

UM?2 There is no urnion here. There is no There is no union here. There is no union.
union.

UMt [un (U1} ‘
It’s only you guys sued me thar I did not | It's only you guys sued me that I did not pay
pay your salary. Each one Is separately. | yowr salury. Each one is separately. Like

Un2 Like Roberto work here every Saturday, | Roberto work here every Saturday, every
every Sunday he works here and [ dor’t | Sunday he works here and [ don’t pay him,
pay him. {U1] 1%/

UMK Dice que. It says.

UM Todos. Uno por uno, Everyone. One by one.
Es nna. Como Roberto que dice que 1¥’s a, Like Roberto who says he worked

UMX trabajo sdbado y domingos. Siempre Saturdays and Sundays. He always worked
trabajd y nunca le han pagado. Ahidice | and was never paid. That’s on the paper.
on el papel, =

UM2 Ckey go io the next one. Everybody is in | Okay go to the next one. Everybody is in it.
i .
No, everybody is the same thing. Yea, No, everybody is the same thing. Yea. José,

UM1 José, Jairo Bownilla that he worked Jairo Bonilla that he worksd Saturday.
Saturday. )
No, he worked on Christmas wight. His No, he worked on Chrisimas night. Hig is

UmMz2 is different. He worked on Christmans different. He worked on Christmas right.
Hight. .

UM1 Okey. Selvin Vazquez. Okay. Selvin Vazquez.

. UM2 [UI} Saturday, Sundays, [ULl] Saturday, Sundays.

UMl Selvin Vazguez fUI] worked Selvin Vazquez [UI] worked

UM2 [U1] (U1

UMl Yes. Five hours. Yea Defendant fU[] Yes. Five hours. Yea, Defendant [UI] Selvin,
Selvin, '

M2 When did you work on Sundays? When did you work on Sundays?

UMK [U1] trabajabas los domingos [UT] nsed to work on Sundays

UM T nunca has irabajade e un domingo | You've never worked a Sunday in here.
aqui. Nunca. Never.

UM2 You do fUI} You do fUI]

Ml 4Tt has trabajado en domingo aqui? Have you ever worked here on a Sunday?

UMX Cuando nos mudarnos, si. When we moved, yes.
Oh, yea. Ese és ¢l inico tiempo que Oh, yeq. That’s the only time there was [UI]

UMI hubo [UI] Pero dice que todas las Bui it states that it’s every week. Let’s see
semanas. A ver qué dice el papel aqui. what the paper says here. That.
Que,

Um2 But if he worked [Ul], did | pay you? But if he worked [UI], did | pay you?
Oh, yea. Y cuando trabajamos el, cuando | O4, yea. And when we worked the, when we
nos mudamos, jie pagaron para & dia | moved, did they pay you for the day you
que trabajaste? Okey. Who else? Henry. | warked? Ohay. Who else? Hemry. Same
Sarne thing. Herwy [Ul] the defendant to | thing. Henry [UIJ the defendant to be [UJ]

UMi be [UI] Hernry would take off. Y dicen | Hemry would take off. And it says you took a

que ustedes cogieron media hora para
lunch ¥ le quitaron una hora. Nosotros
siempre hemos tenide 15 minutos de
bregk v 45 minutos de lunch. El dice que

half how for /unch and they took out one
hour. We have always had the 15 minute
break and 45 minute lurch. He says you
worked through Aumch, that von were nof
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TRANSCRIPT

TRANSLATION

pay you or did I not pay you? That's the
question,

SPEAKER '

‘ ustedes trabajaron de funch, que no les | given funch. So, that’s another thing, Let’s
dieron lunch. So, ese es otra cosa. Let's | see who else. Yep. That you worked Sundays
see who else. Yep. Que ti trabajasie | too. Goldman, Alexis Goldman, Himself,
domingo {ambién, Goldman, Alexis | That you worked Sunday, You never worked
Goldman, ]l mismo. Que t0 trabajaste | Sundays. You never worked Sundays.
domingo. Tii nunca trabajaste domingo. : .

Tt nunca trabajaste dominge.
e fUH was reading. They ail say the [Ul] Fwas reading, They all say the same
same thing, : _thing.
Hasta Valerio que tienen aqui, Tienen | They even have Valerio in here. They even
hasta Valerio, El nombre de Valerio. Bl | have Valerlo. Valerio’s name. Chele's name,
Co nombie de Chele. ;Y tienen qué m4s? And they have who else? They have Chele,
UMt Tienen Chele, Tienen a Alex. Y tienen They have Alex and they have Mitchell,
Mitchetl. They have Alex and Mitchell They have Alex and Mitchell names’ in here,
names’ in heve, the same thing, that they | the same thing, that they worked Saturday
worked Saturday and Sunday. and Sunday.
uM2 All these guys worked Suturdays in All these guys worked Saturdays in there,
there,
UMI Yea. Fknow. All of them. Everyone of Yea. Iknow. All of them. Evervone of them.
them,
UM2 g [
UMl Diee que todos ustedes todos. It says that you all,
UMx Han trabajado. Have worked.
" | Ni cuando nos mudamos ti trabajaste Not even when we moved did you worlk
domingos y sdbados. Ni cuando Sundays and Saturdays. Not even when we
TM1 mudamos, jverdad? T nunca trabajaste | moved, correct? You never worked on a
" un domingo. Porque no me dejaste [UI] | Sunday. Because you would not let me-[UI]
cuando mudamaos. when we moved.
Un2 Olay, Let’s come to serious matter, Okay. Let’s come to serious matter,
UMl Okay. Ohkay.
UM2 So you guys sued me. So you guys sued me.
M1 Ustedes lo estan demandando a él. You are suing him,
UM2 So now I have to defend myself. So now I have to defend myself:
UM1 Pero él se tiene que defender. But he has to defend himseff,
I huave 1o go to the court and say, [ didn’t | [ have to go fo the court and say, | didn't do
do it. You have to say, No, do this, get it. You have to say, No, do this, get me this,
Umz2 me this, get me this. So [ have io get me this. So | kave to basicolly go like
basically go like this. You know. this, You know. Because,
Because,
UMt Tiene que ir & catte y tiene que He has to go to court and defend himself [UT]
defenderse [UI] '
UM2 Ifidon't go [UI] IfTdon’t go (UL}
UM1 [un [UF]
Un2 [UIF Pm guilyy. Ul I'm gulity.
UMIL [UI] pues él va a defensa con él. El se va | [UI] so he is going to defense with him, He is
a defender, dice. _going to defend himself, he says.
So now the question Is this. We are So now the question is this, We are fighting
UM2 Jighting or we are not fighting? I didn’t | or we are not fighting? I didn't pay you or

did I not pay you? That’s the guestion.

Page 4 of 10

DAO0153




Case 17-2250, Document 54, 02/23/2018, 2242094, Pagel157 of 238

SPEAKER

TRANSCRIPT

TRANSLATION

UM La cosa es que si van a pelear esto o no. - | The thing is if you are going to fight this or .
Si le pagaron o no le pagaron. not., If you were paid or you were not paid.
That’s the question. There s two things | That’s the question. There’s two things going
going to happen. [ have to go fo court to happen. 1 have to go fo court and say 1

UM2 and say I paid everybody, so now I am | paid everybody, so now I am going io
going to supoend, Supoena, supoend, subpoena, subpoena, subpoena, subpoena.
supoena. Bring over all that you have to | Bring over all that you have fo say.
Say.

M1 El tiene que ir a corte [U1]. He has to go to court [UI].

UM2 fUL] You guys, you can say, [ worked [Ul] You guys, you can say, I worked
Saturdays and Sundays. Saturdays and Sundays.

UM1 [zual tiene que defenderse. He has to defend himsel{ just the same.

M2 | £ worked Suturdays and Sundays. he T'worked Saturduys and Sundays. he didn’t
didn't pay me. pay me,
Wait. Let me explain to them. ¥ no sélo | Wait. Let me explain to them. And you not
demandaron a él y al hermano, Me only sued him and his brother. You sued me
demandaron a mif también. Como si yo too. As if am an owner. | don’t have anything
soy duefio. Yo no tengo nada que hacer | to do with this business. I'm not even here

UM1 con este negoclo. Yo ni siquiera estoy Saturdays and Sundays. Only when we
aqui sébado y domingo, Sélo cuando nos | moved. But my name is in here that you are
mudamos. Pero mi nombre estd ahi que | suing me, You seen that, right? My name is
me estdn demandando a mi. You seen down there.
thay, right? My name is down there,

UM?2 They can see, you guys can see. They can see, you guys can see.

UM1 EIl nombre mio estd ahf que yo. [UI] My name is here that L. [UI]

Uni2 [U] your name on the copy [Ul] [UH your name on the copy fUI]

UMI Ahi estdn los nombres de todos. Everyone’s name is in there,

umz This is your name. This is your name.

UMX And this says Imperial, me, Danny, and | And this says Imperial, me, Danny, and [UI].
[UH]. This is your name, This Is your name,

UM] [UI] Mira los nombres,[UH] Y los vana | [UF] See the names.[UI] And you will find
enconirat, them,

UMX Aqui esta Henry. Here’s Henry,
Mira, Io pueden ver. Ustedes todos estén | Look, you can see, You are all in there, But
ahi. Pero la cosa es éste. Si ustedes the thing is this. If you want to sue him, us,
quieren demandar a &L, a nosotros, pues, | well, me too. They are going to cover me, [

UMl vo también, Etlos.me van a cubrir a mf, | have nothing to do with that, ainyway. But
yo no tengo nada que hacer con eso, what they are saying {s that if you are going
anyway. Pero, lo que eflos estin to continuge fighting this,
diciendo que si ustedes van a seguir -
peleando esto.

UMX [ [u]
Fl tiene que defenderse. So, &l tiene que | He has to defend himself. So, he has to sue
demandarles a ustedes para. Vana la you for, You go to court and have you

UMl corte y que testigan. Van a [UI] de witness. You are going to [UI] as witnesses
testigos ¥ ya. Que si es cierto que les ha, | and that's it. If it’s true that he has. [fyou
[f you owe them or if you don't owe owe them or If you don’t owe them,
them.
Yes. But do I owe you? Any of them? Let | Yes. Bur dol owe you? dny of them? Let me

UMz me ask you this question everyone. Dol | ask you this question everyone, Do | owe

owe arybody anything?

anybody anything?
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SPEAKER

Um1 Y & 8l debe alguien algo, dice. And if e owes anyihing to anyone, he says.’
Any [UI] I never pay anybody.Like I Any [UI] I never pay anybody. Like { made

UMz made you work and I don’t want fo pay | you work and I don 't want fo pay you?
you?

Quiso trabajar y nanca te han pagado. You wanted fo work and were never paid. -
Yea, that's a good question, [Alguien Yea, that's a good question, Does anyone

Um1 cree que &l les debe ahora de que think he owes you now for working on a
trabajaron un sébado o un domingo en Saturday or Sunday that you did not gat
qQue no consigilieron pago? paid?

UMX Overtime no, Wot overtime .

UM Yea, Overtime no. That’s. Overtime es Yea. Not Overtime. That's. Overtime is
algo. JUI] something [UJ]

Overtime. How much? It's not goingto | Overtime. How much? It's not going fo be.

UM2 be. Nobody works a whole Saturday, Nobody works a whole Saiurday, Sunday.
Sunday. How many times overtime you | How many times overtime you work? Tell
work? Tell me. me.

UMX Nosotros trabajatmos. We worked.

UMK [UIT I work like five per week, [UILT Iwork like five per week.

Uum2 Bt nat Sunday, Never Sunday. But not Sunday. Never Sunday.

UMX Not Sunday. But [ work like. Not Sunday. But I'work lite.

M1 Pero &1 te dice, But he is saying to you.

UMX For three months Hke, For three months like.

UM2 But no Sunday. | But no Sunday,

Three months [U]] you worked on Three months [Ul] you worked on

UMX
Saturdays? Saturdays?

UMX No. No. No. No.

Umi You guys worked Saturdays? You guys worked Saturdays?

UMX [u] (U] IR

UM Mira, La alatma. 1s alarma del building. | Look, The alarm, The building’s alarm. And
Y cuando ponchan tiene todo eso, when you punch in he has all that,

UMX No sirve Ia alarma del. Cuando uno It doesn’t work the alarm for the. When you
poncha sale. punch in it shows.

No, ho, no, En la alarma que cortaroa, No, no, no. The alarin that was cut. The

UM1 En la alerma cuando eniran en el alarm when you get into the building. He has
building. El tiene todo eso. all of that,

UMz Every Saturday. Every Saturday. o
El puede saber cudt sabado trabajamos. | He can telf which Saturday we worked on.
Sélo tenemos que recordar todo eso. Bso | We just have to keep that in mind.

UM esta en papel, Pero la cosa es ese. Nunca, | Everything is on paper, But that’s the thing.
nunca trabajamos el domingo. El dnico | We never, ever worked Sundays. The only
tiempo que frabajamos siete dfas es por | time we worked seven days is when we
cuando nos mudamos aqui. moved here.

UMX fUI] Cuando nos mudamos aqui, [UI] When we moved here.

M1 31, Eso es cierfo, pero [UI] trabajaron, Yes. That’s true, but [UI] worked.

UMX. Yo he trabajado como tres domingos. | [ hiave worked like three Sunduys.

UM1 ¢ Cudndo? ' When?

UMX Uff, hace tigmpo, como cuando casi U, long time, 1ike right around when |

empecs. Que ibamos a arreglar Tos [UI].

started. That we were going to fix the [UI].
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SPEAKER TRANSCRIPT TRANSLATION

UM1 iDénde aqui? Where, in here?

UMX All4 on la otra compafiia, - | Over ai the other company,

UMX { Bn el otre building. At the other building.

UMI ¢ El domingo? No. On a Sunday? No.

UMX 81, yo he trabajado los siete dias. Yes, I have worked all seven days.

UMX Lo que dice aguf en Tos papeles tiene que | What’s stated in the papers that has fo be in
estar eso zhi. there,

UMl | Yeq, siesoestd, Yea, that’s in there.

UMX Ahl estd. Ahf estd el [UI] ahi estd [UI] It's right there, There’s the [Ul] there’s the

fun1 ,

UMX (U1} [01] _
Yeq, Bxacto, eso estd ahi, Okey, si eso Yea, Exacily, that’s there. Okay, if that’s in

UMl estd ahl. Yo nunca he oido del domingo. | there. ! have never heard of Sundays. With
¢ Cor guién? ‘who?
Yo si he ido. Con Charlate yo he ido que | [ have gone. With Charlate [ went once we

UMX ung vezZ nos tocd hacer de [UI] nada had to make [UI] nothing else, we worked
mis, trabajamos siete dias. seven days. '

UM Yo no sabfa de eso, Porque o sabes, I didn’t know that. Because you know I am
como yo 1o estoy aqui fos domingos. not here on Sundays.

UM2 He worked on Sundays? He wovked on Sundays?

Uuml He said that he had like three [UI] He said that ke had like three [UI]

TIMX Yo trabajaba los domingos también, | worked Sundays too. '

Um1 {Cudndo? When?

UMX Yo irabajaba varios domingoes. Muchos | I worked several Sundays. Many Sundays.
domingos. '

UMX ;Como cudntos? | Like how many?

UMX Hey, hey, hey. Hey, hey, hey,

UM2 No, no, no. They say that they worked. I | No, no, no. They say that they worked. I
don't know where they get that [UI] don’t know where they get thar [UI]

UMX Que llamen al abogado que dicen que Have themn call the attorney you say is named
tiens el nombre ahl. in there, :

UM1 Yeq, Ellos lo estdn chequeando. Yeq. They are checking.

UMX Yo [e voy a decir algo, mire. I’'m going to say something to you. Look.

UMX El que les diga [UI] les diga eso. Whoever is saying [UI] saying that to you.

UML FUT] Th ni quierss trabajar Los sabados y | [UI] You don't even want to work Saturdays
estis diciendo que trabajaste domingp. and you are saying you worked on Sundays.

UMX Pero cuando comenzamos a trabajer But when we firat started working we
nosotros trabajamos muchos domingos. | worked a lot of Sundays.

M1 ¢Con quién? Who with?

UMX Lo puede chequear, You ¢an check. ‘

UMX Fueron como tres domingos no mds. It was just like three Sundays.

UMX No. Trabajamos muchos domingos. No. We worked many Sundays.

UMY Richie. Richie. Richie. Richie,

UM ;Cuéndo fue eso? ‘When was this?

UMX Hace tiempo cuando {UI] Long time when [UI]
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UMX Hace como unos tres afios. About three years ago.

UMX Un affio o tres afios. A year or three years.

M1 Three years ago. Three years ago.

UMX Que trabajamos. We worked.

UMX Es mds, ahorita, hace poco, yo trabajé What’s more, not that long ago, T worked
con Roberto un domingo. - with Roberto on a Sunday,

Umz2 Why you? Why you?

UM1 ! don’t know, [ never., I don’t know. [ never.

M2 On Sunday we do something? Like you | On Sunday we do something? Like vou were
were doing something? doing something? _

UM1 No, they said they were selling tickets. No, they said they were selling tickets.

UM2 On Sunday? On Sunday?

UMI Selling [UI] . Selling fUL] .

UMX Trabajamos varios domingos. We worked several Sundays.

| oMx Yo no me recuerdo eso. I don’t recall that,

Yo trabajé varios domingos. Muchos I worked several Sundays. Many Sundays,

UMX domingos, Con Roberto trabajamos los | We also worked with Roberto on Sundays.
domingos también.
Roberto nurica irabajé domingo. Roberte | Roberto never worked Sundays. Roberto has

UmM1 . : , :
tiene su otro trabajo. his other job.

UMX 51, Yes.

Ul Sabado y domingo. Saturdays and Sundays.
Venimos a trabajar, cuando estdbamos We came to work when we were moving.

UMX rmudando. Cuando estidbamos mudando | When we were moving we came some
vinimos unos domingos. Sundays,

UM [UT] Yo dije eso, yo dije eso. Pero no [UT] I said that, I said that. But not when.
cuando. .

UMX Pero yo sf le digo que si he [UI] ButT am telling you I did [UI]

UMl Yea. Okey. Ege. Que yo no sé. Vamoga | Yeq. Okay. That. That I don’t know. We'll
chequear. check.
No, chequéenlo pero yo trabajaba fos -~ | No, check it out but I did work Sundays,

UMX domingos. 81, yo trabgjaba Tos Yes, | worked Sundays. Yes.
domingos. Si. _ .

UMX Pero no es que es todos los domingos, But it’s not like it was every Sunday but that
sino gue fueron, it was.

UM2 Let’s step back. So, two days. Yousaid | Ler’s step back, So, two days. You said how
how many days? many days?

UMl Two or three. Two or three.

UM2 Two or three days rotal, vighe? I didn't -+ | Two or three days total, right? I didn't pay

: pay you? you?

UMX Two or three days. Two or three days.

UM2 How many days to you? How many days o you?

UMX Yo he trabajado varios domingos. Seloe | T have worked several Sundays. T can only
puedo decir varios. say several :
Yo ese yo no creo, Porgue sitdno. Sitd | Ithat I don’t believe. Because if you don’t, If

UM1 ni siquiera quieres trabajas los sibados | you don’t even want to work Saturdays for

me.
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UMX Mo, no. Yo trabajaba los domingos; No, no, T worked on Sundays. - :
UMI Ah pues, sabes que no hay problema, Oh well, you know that’s no trouble. We will
Vamos a chequear. check, ‘
UMX No, pero chequdelo, No, but check it out.
UM? Si, vamos a chequearlo, Yes, we will check it out.
UMX ¢ Sabe qué? Una cosa yo le voy a querer. | You know what? There is one thing I want
Yo sé que nadie quiers hablar, t0. I know ncbody wants to speak up.
UMt Diga. (o ahead, o
UMX Pero yo le voy a decir algo. ;Sabe qué = | Because ['1] tefl vou something, You want o
. nos dijo el abogado? know what the lawyer said to us?
M2 So [UI] days? {Ul] So [UL] daps? fUI]
Para que usted le transmita a é1 despuds, | So you can convey this to him afterwards.
UMX E! abogado nos dijo, que si ustedesnos | The attorney told us that if you asked us
hacian preguntas a nosciros, que questions, that we do not answer anything,
nosoiros no les contestdramos nada. '
UMX Que hablaran con él. To talk to him,
M1 No quieres contestar [U[] You don’t want to respond [UI]
UMX Qué¢ hablaran con €l porgue ahi estd el To call him because his number is right
ntmero de €1, dice. there, he said.
UMI Pues tih 5i no quieres hablar no tienes Well if you don’t want to talk you don’t have
: ¢que hablar. to talk.
UMX 81, ahf dice. Yes, it’s in there.
UMX Nosotros [UT] We [UI}
UMX . [U1] A todos nos aconsejé. [UI] He advised all of us.
UMX Lo que pasa es que ¢llos sélo querian What happens is that they just wanted to
saber si hemos trabajado domingo. know if we have worked on Sundays.
UMl Yeq. Eso es todo. Pero si ustedes no Yeq. That’s it. But if you don’t want to talk
' quieren hablar de eso no hay problema, - | about i, no problem.
UM Sabado y domingo. Saturday and Sunday.
UMX Como yo le digo. Sdbados hemos Like [ said. Wehave worlced a Jot of
trabajado ncho, Saiurdays.
UMX [uI [un
UMl JQué abogado les dijo eso? ‘Which atiorney said that to you?
UMX EL EL Him. Him. .
M1 Oh, gt lo conoces? Oh, you know him?
UMX Que {lame ahi el nimero porque ellos no | Have him call the number in there because
quieren que nosotros le digamos nada, they don’t want us to say anything,
oMl No hay nitmero allf para llamar, No hay | There’s no number here to call. There’s
nada ahf para {UIL} nothing here for [UI)
UMX Tiene gue haber nimere [UI] There must be a number [UL]
UML No hay miunero aqui mira. Solo hay There is no mumber here, look. There is just
nombre vy donde estd en White Plains. the name and that he is in White Plains.
UMX [utj [utn ,
UM No tiene nada de teléfonos. There is nothing here with phone numbers.
UMX [uI] [u1] '
UM1 Yo creo que no va [UI] [ don’t think he is going to [UI]
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UMX {u1] (g

UM1 Ah? Ah?

UMX . My ride is outside. I got to go. My ride is outside. I got to go.

UM Chey so you guys want to go ahead with | Okay so you guys want to go ahead with the
the lawsuit? lawsuit?

UMi {Quieren, quieren demandarme So you want to sue me then?
gntonces? .

UMX You can tell me with the lawyer. You can tell me with the lawyer.
No, [ don't want to talk to attorney. I'm | No, [ don’t want to talk to attorney. I'm just

UM2 Just gaing to go for the court and fust go | going to go for the cowrt and just go after ir.
after it.

UMX ] [

Umz2 You have ro do what you have to do. You have 10 do what you have to do.

UM Yea. Thdt's it. Bl tiene que defenderse Yeq, That’s it. He has to defand himself just
igual como ustedes tienen eso. like you have that.

UM2 Okay, That's it. Ckay. That'’s it.

UMI1 No hay problema. No problem. No problem. No problem..

UMX Oye, Jaro. Hey, Jaro.

UM JPudiste cogerlo? Were you able to get it?

UM i [un

UM LY te [UI] tiempo? And you [UI] time?

UM [ut _ [ut] _

UM Que se defienda pero [Ul] trabajaba He can defend himself [UI] worked several
varios domingos {U1] Sundays [Ul]

UM fui (g

UM [U1] [uI]

M [ui] (U1

UM 81. Héblenle a Armando qus no. Yes. Speak to Armando that no,
[End of audio] [End of andio]
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| Phone call. New Recording 2.

2

Audio Interview
Tape length: 00:14:04

LEGEND

b

Speakers
UM1 Unidentified Male 1
UM2 Unidentified Male 2
UM3 Unidentitied Male 3
UMX Various Male Spealcers
UL Unintelligible
/A Inaudible
| _SPEAKER TRANSCRIPT TRANSLATION
UMl Okey. } Todos estamos aquf ahora? Okay. We are all here now?
[UI] Empezar a decir. Esta mafiana. A [UI] Start to say, This morning, 1 got up at
Ias cuatro y media me levanté. Ninguno | four thirty. Nobody called me,. My alarm
me llamé. Mi alarma soné y yo me went off and I got wp. This morning you got
levanté, Esta mafiana ustedes s ° up. I don’t know what time. Nobody called
levantaron. No sé qué hora, Ninguno nos | us, And you are {UI] today. Okay. I tell you
llamé. Y estdn [U1] hoy. Okey. Les digo | that because if. Nobody is harassing you to
eso porque si. Ningunc no le estd come to work, If you do not want to be here.
acosando para venir a trabajar. Sino [UL] Okay. As simple as that. Here's the
quieren estar aqui. {U1] Okey. As simple | other thing. You ars going to vote for union.
as that. La otra cosa es esta. Ustedes van | This is what will happen. If [it] passes. If you
a votar para unién. Esto es que vaa vote and you want. And the union gets in.
UM1 pasar. 8 pasan. Si votan y quieren. Y la | What is going to happen is, You will have to
unién entra. Lo que va a pasar es. Vana | strike becauss we are not going to accept
tener que ir de huelga porque nosotros that. So, those who vote Yes. I am telling
no vamos a aceptar eso. So, los que now that you will lose your jobs because you
votan Si, Les estoy diciendo ahorita van | are going to go out there, stand outside with
g perder sus trabajos porque van a ir alld, | the union. Those who don’t vote are going to
parar afuera con la unién. Los otros que | be here, working and, and we will be
nie voten van a estar aqui, trabajando, y | bringing new people. So, people who don’t,
. vamos g traer gente nuevo, So, la gente | who vote, and go out there, | am telling you
que no, que votan, y van alld afiers, les | new, if you want you can go now, because
estoy diciendo ahorita, si quieren ir you will not have a job. We will not bring the
desde ahora, porque no van 2 tener others [UT]. The others are going to. You
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trabajo. Los otros no vamos a traerlos
[UI]. Los otros van. T sabes lo que. Lo
{mico que puede hacer la unidén es parar
alld afuera a. ¢ Cédmo decirles? [UI] No
s¢ vomo decirls en espafiol. Pero
nosotros vamos a traer gente nuevoe
porque yo s¢ que todos no van a votar.
Yo tengo 100 por ciento gue no todos
van a votar. So, los que votan, yo les
estoy diciendo desde ahora, si quieren.
No van a regresar aquf porgue van a
perder su trabajo. Porque nosotros
vamos a pelear esto. Cuando nos
vayamos de aqui. Donde nos vamos, ni
pueden entrar ahi, En el unch. So. Ese.
Quiero que sepan esto, Sitienen uno
problema y no quieren estar agui. Yo no.
Yo no entiendo qué pasd. Yo me siento
traicionado porque yo siempre les ha
tratado 2 todos bien. Pues antes de que
yo llegué aqui no cogleron coffee break
i ¢ogieron nada, Cuando vo llegué aqui
yo cambié todo. 81 ustedes creen que yo
le estoy haciendo algo o tratdndole mal,
me vienen s hablar porque todos somos
hombres. Yo no le gusta este que cada
dos minutos estdn ahi chisteando como
mujerss en el [UT]. Tienen que. Si tienen
problemas, vengan a verme. Yo les doy
mucho. JComo se diee? Ah. Libertad.
Los teléfones yo no dige nada. La

.| musica, yo no digo nada. Vienen con

shorts, vienen con temnis, yo no digo
nada. Okey. Si ustedes quieren cambio,
cuidado que es io que estdn pidiendo.
QOkey. Porque va a cambiar mucho. Pero
yo les estoy diciendo desde ahora, los
que votan que van a ir a la unién, van a
perder su trabajo. Porque nosotros
vamos a pelearlo hasta el fin. Y todo o
que la union pueds hacer, como fe digo,
es parar all4 afuera a, a, No pueden
entrar en el terreno de nosotros, Pueden
estar ahi, gritando a {Ul], a cinco
mintos es lo que se van a hacer. Porque
cuando se fue Chele, se fue Fran, se fue
para meses. T4 te fuiste para meses.
Hasta Alex cuando se murid su hermana
se fue para meses. Y siempre lo cogimos
para aftds. Podemos sobrevivir sin cada
uno de nosotros, incluido yo. Cuande i
te fuiste, cuando Chele se fue, crefinos
que‘era el fin del mundo, que no
podemos hacerlo, Estamos haciendo
bien. Si v te vas, si 1 te vas, si {0 te vas,

know what. The only thing the union can do
i3 to stand outside for. How can I tell you?
[UT] I don’t knew how to say it in Spanish.
But we will bring new people because 1
know that not all of you will vote. I have 100
percent that not all are going to vote, So,
those who do vote, | am telling you as of
now, if you want. You are not coming back
in here becanse you will lose your job.

T Because we Will Nght oTs When we leave

here. Wherever we go, you cannot go in
there gither. During funch. So. That, [ want
you to know this. If you have one problem
and don’t want to be here. I don’t, T don’t
know what happened. I feel betrayed
because I always treated everyone right.
Because prior to my getting here you did not
take coffee break or take anything, When I
got here 1 changed everything. If you feel
1'm doing something to you or treating you
poorly, come talk to me becanse we are all
men. 1 don’t like that every two minutes you
be there joking like women at the [Ul]. You
have to. If you have problems come see me. I
give you a lot. How do you say that? Ah.
Freedom. The phones I don’t say anything.
You come wearing shorts, wearing fennis, I

don’t sey anything, Okay. If it
ghange, careful whatyou ask for. Okay,
Because a fof will change. But T am telling
you right now, those who vote for the union,
you will lose your job. Because we will fight
it until the end. And all the ynion can do, tike
1 said, is to stand outside to, to. They cannot
enter our premises. They can be out there,
yelling for [UT], for five minutes is what they
can do. Because when Chele left and Fran
left, they left for months. You left for
months. Even Alex when his sister disd left
for months. And we always took him back.
We can survive without eact and evervone
of us, including me. When you left, When
Chele left. We thought ft was the end of the
world, That we could not make it. We are
doing fiwe. If you leave, if you leave, if you
leave. And you left for months, And we are
fine without you. So all of you who think we
cannot make it without you, ry to see and
let’s see what happens. I don’t understand
what happened with this union thing, but
now I see Alex and Victor out there with
them. But I don't know what is going on.

Y ou know more than | do. Because | know
youn were hanging with Mitchell and they

told you. | was not there but [ am 100 percent
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Y ti te fuiste para meses. Y estamos - | thathe... ‘ -
bien sin ti. So todos que creen que no '
podemeos hacer sin ti, sin ustedes, traten
de verlo y vamos a ver qué pasa. Yo oo
entiendo qusé pasé con este unién cosa,
pero ahora yo veo a Alex y a Victor alla
afuera, con ellos, perc yo no sé qué esta
pasendo, ustedes saben més que yo.
Porque yo s¢ que ustedes andaban con
Mitchell y ellos les dijo. Yo no estaba
aht pero yo estoy 100 por clento que
él... ' :
M2 La pregunia es por qué [o botaron a él. The question is why was he fired.
UMl (Por qué lo botaron a quign? No lo Why was who fired? We did no fire him,
. botamos.
UM2 [l [un _
UM No lo botamos, Martin. Yo ledije a We did not firg him, Martin, I told Mitchell,
Mitchell, que ¢! estaba reemplazando a. | that he was replacing.
UM2 Para un trabajo no va a dar tres meses, Y ou are not going to give three months, two
dos meses para [Ul] _ months for [U1] at a job.
Yo le dije eso, yo le dije a Mitchell, que | { said that to him. 1 told Miichell I needed
UM1i ¥o necesitaba a alguien hasta que someone until Juan refurned.
regresaba Juan. ,
UM2 Pero [UI] no le dijeron nada a nadie But [UI] you did not say anything to anyone
porque, because.
Yo le dice, Yo lo dije ese a Mitchell que | I say to him, I said this to Mitchell that [
UM1 necesitaba. Por eso es que le trae porque | needed. That is why I bring [him] because he
igual no estaba aqui. was not here jusi the same.
oM Pero si estd claro que es que aél lo But it is clear that he was fired because [UI]
botaron porque [UI] s
UM3 Pero aqui [UI] se boid, But here [UI] was fired.
Nosotros no botamos a sllos. Nosotros We did net fire them, We gave them both lay
LiMt les damos Zqy offa los dos. Eso es 1o que | off. That’s what was said to them. [U1]
dijo & ellos. fUI)
) %) (U1 (U]
Mira, 3i ustedes estdn del Jado de él, Look, if you are on his side, leave, leave, no
UMl véyanse, viyanse no hay problema. problem. Leave, There’s no problem, no,
Véayanse, No hay problema, no, porque, | because.
[U1] de ellos. Nada mas es tener claro. their [UI]. It’s just to have an understanding,
Umz2 Tener claro. Siempre hemos trabzjado Have things clear. We have always worked
aungue [UI] el trabajo [UI] in spite of [UI] the work [UI)
M3 Exacto. Exactly.
um2 | [UI] nunca hemos hecho eso. [U1] we have never done that.
Mira. Hay razones pats todas cosas. Look. There are reasons for everyihing.
Okey. Dime algo. ;T crees que Okay. Tell me something, You think that
UMl Mitchell? ; Ta crees que Mitchell debe Mitchell? You think Mitchel should be
estar cogiendo ei dinero gue th coges getting the money you get here? Working?
aqui? ¢ Trabajando?
M2 Pero si o trabaja. But if he does the work.
UM 1 4T crees que Mitchell? ;Cémo se dice? | You think Mitchell? How do you say that?

He deserves the money he is making here.
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ganando aqui, ;TG crees que ti trabajas | You believe you work harder than Mitchell?
mds duro que Mitchell? ' -
UMz Eso solo ustedes lo saben. You are the ones who know that.
Okey. Alright. Hay razones para cada. Okay. Alright. There are readons for every.
ML Que ti ves. Hay razén para algo, Okey. | That you see. There is reason for something.
Hay razdén para algo. Todo lo que yo Okay. There is reason for something, All that
quiero decirles. [ want to tell youw
No es qus nosotros estamos al lado de 1t*s not that we are on their side but 1 just
ellos pero yo sélo eso queria decirle, wanted to mention it to you. You see?
{me entiende? Perdone. Y ofra cosa. Excuse me. And another thing. It’s not for
UMX [UI] Mire, no es por [UI] ni hada pero [UI] or anything but since you asked us to be
ahi comeo nos dijo que seamos hombres | men [UT] that’s not a woman thing, You -
[UI] eso no es de mujeres, Usted sabe know you can say to yes, Oh, no, that we can
que nos puede decir, Oh, o, que talk,
podemos hablar.
Eso o5 que yo le dije. No sea mujeres, .| That’s what I said, Don’t be like women,
UM1 estén alld. Cada minuto estén alla. You are over there. Every minute you arg
over ihere,
UMK [UI] no tiene que [UI] como mujeres, tii | [UI} does not have to [Ul] like women, you
sabes, know.
Mira, yo estaba haciendo un ejemplo Look. I was making an example. That is
Eso es que estaban haciendo. Hablando | what | was doing. Talking over there. Every
UMl alla. Cada vez que voy all4, estén alla. time | go over, you are over there, Look,
Mira, Cade uno de ustedes les, Yo no. Each one of you, [ don’t. Tony and Danuy
Tony y Danny no son, ;Como se dice are not. How do you say, sains? How do you
saints? §Como se dice saints [UT) say, saints {UT]
UMX Carlos [?] Carlos [?7] Carlos [7] Carlos [?]
UmM1 No son. No son, They’re not, They’re not,
UMX i (1]
No, 1o, 10, Saints. Sainds. No son No, no, 1o, Saints. Saints. They are not iy
santog, No son santos. Qkey. Ellos saints. They are not saints, Okay. They have
tienen sus faltas. Yo no estoy 100 their faults, T am not 100 percent happy with
porciento alegre todo el tiempo con ellos | them too, T have my issues with them. But I
también. Yo tengo mis problemas con get up every day and f come here. They don’t
ellos. Pero todos los dias yo me levanto | call me and tell me to come. The day they,
v yo vengo aqui. Ellos no me llamany | that | don’t like what they are deing, | am not
UM me dicen venga, Bl dia que ellos, que no | coming, And 1 told them that, And that is
me gista lo que ellos estdn haciendo ne | what | am telling you, When you are not
voy a venir, Y yo les dije eso. Y estoes | happy to come to work, Don’t come in. Go
que yo les estoy diciendo. Cuanda get another one. But don’t come and cause
ustedes no estdn, no estdn alegres para | me trouble because this is goingtobe a
venir a trabajar. No vengan. Vayan a problem for me.
buscar oiro. PEro no vengan a causarme oo
problemas a mif perque este va a ser
problema para mf,
UMK [UT] se levanta para venir aqui, nosotros | [UI] you get up to come here, We also get
tainbién nos levantamos. up.
Exacto. Exacto. Y sitino quielas estar | Exactly. Exactly, Aad if you don’t want io be
UM! aqun 110 Vengas, no vengas, si no here, don’t come, don’ tcome if you don't
quieres, want to,
UMX Si es que venimos es porque queremaos If we come it’s because we want to [UI]

[V
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Exacto. Y ellos les pagan porque les Exactly. And they pay you because they

UM1 quieren aqud. Ustedes vienen porque | want you here. You come because you wait
guieren el dinero. Fso es todo. Okey. the money. That’s it. Okay.

UMX (o1 (]
Pero si van a empezar a hacer trabajo But if you’re going to start work for us or
para nosotros o problemas para nosotros, | trouble for us, 1 don’t want you here. You, |
yo no les quiero aqui. Ustedes, Yo les ha | have treated you right the whole time. If you
tratado bien todo el tiempo. 31 ustedes want me to treat you poorly, you shall see.
quieren que les trato mal, ustedes vana | Olay. But 1 am telling you one, one thing,
ver, Okey. Pero yo le estoy diciendo those who. The union is never getiing in
uno, una £osd4, los que. La unién nunca | because we will fight, You are going to go.
va a enfrar porque nosotros vamos a To stand over there. For weeks. You shall
peleat, Ustedes se van. Van a parar alla, | see if you can go some two, three weeks
Por semanas. Van a ver si pueden ir unas | without pay. We will bring other people and
dos, tres semanas gin pago. Nosoiros it will hurt them for one week, two weeks,
vamos a traer a otra gente y los va a but they will learn. Just like you learned, like

UMl lastimar para un semana, dos semanas, you learned everything, The new people will
pero van a aprender. lgual como ti come and learn the job. If you think that
aprendiste, como ti aprendiste todo, los | [UL], Leave, you have the right to do so.
NueVos van a venir y van a aprender el Leave. But [ am counseling that when you
trabajo. 8i ustedes creen que [Ul] do, if you leave and you are going to stand
Viayanse, tienen el derecho para hacerlo. | over there. That's i, You will not have, You
Véyanse. Pero yo estoy consejando que | are not coming back here to work. That s iz,
cuando lo hacen, sivanairy sevanair | J's over. So, That's what I wanted you to
ahf a parar. That's it. No van a tener. No | know. Anyone have a question?
van a regresar aqui para trabajar. Thar's
it. It's over. 50, Eso es iodo lo que
guerfa que sabiera, ,Tiene pregumta
algufen?
[UI] lo finico que yo aqui. Yo quisiera fUI] the only thing here that 1. Id like for the

LMX que algiin dia la compafiia fueran company to be aware of the workers some
conscientes con el trabajador. Aunque day. At least [Ul] to the workers. And that
sea [UI] a los trabajadores. Y gso [UI] Ul . L
Déjeme preguntarle algo a ustedes, ;En | Let me ask you something, In your country

UM el pais de ustedes cuando trabajaron, un | when you had work, one day you would get
dfa ustedes estaban conseguir el pago paid for going to work?
nara it a trabajac?

UmMX 81, todos tenfamos all4, Yes, we all had them over there.

UMX i (v
$Sabes por qué? Porque estaban, Alld You know why? Because they were, You
estaban. Tienen todo ¢l derecho aqui, were aver there. You have all the rights here.

UM Mira, yo no s¢ qué la unién le esta Look, I know what the union is telling you.

, diciendo a ustedes, pere, no [UI] no Bui, no {UI] they don’t have good social.

tienen social bueno. ;Qué van a hacer en | What are they going to do for you in the
1a unién para usted? No pueden hacer, union? They cannot do,

UMX A mi esposa no tienen papeles y aellale | My wifs has no papers and she was paid for
pagaban holiday, le pagaban, holiday, they paid ber. |

UM1 ¢ Con guién-trabaja, con quién trabaja? Pﬂ:;o does she work for? Who does she work

, or?

UMX Ahi con el hotel, At the hotel. .

UMl 8i es compaitia grande y pueden hacerle. | If'it’s a big company and they can afford it

UMX [U1] | o1
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- TRANSLATION

Y pueden hacerlo, mejor para ella. M]ra

5inoe estan feliz

And they can do it, good for her Look if yuu B
ars not happy

UMX

Hay muchas compafifas que son asl.

There are many companies that are like that.

-

U1

Que no estén consiguiendo el pago.
Viéyanse. Vayanse. Eso es todo,

that you are not gefting paid. Leave. Leave.
That’s it.

UMX

Yo, en el trabajo que yo tuve antes, si yo
iba a trabajar en [U1], me pagaban friple
ese dia.

Me, at the job [ used to have, if | went in to
worlk on [UI], { would get triple pay that day.

UMX

&Y ahora ddnde estd Ta compailia?

And where is the company now?

UMX

Por la economia se [UI}

Because of the economy it went [U1]

UM1

Exacto. Y esta compafiia es pequefio que
&l tiene que protectar esto, Tiene que
protectar. Si eflos empiezan a pagar eso,
;qué van a pasar? ;Que van a pasar a
elles? No van g, no van a ser el. Ustedes
no saben. Ustedes ven todo lo que hay
aqui, Ustedes no saben. Cada vez que yo
vengo ¥ pongo esa luz, es dinero; es
dinero. Si no estén feliz, con lo que esta
ganando, pueden irse, Me pueden decir,
Mira, damne dos semanas de sueldo. No
hay problems. Pueden irse. Cada
persona que ests aqui, puede ser
reemplazado, Incluido yo. So {UI] todos
nosotros podemos. Algnien puede venir
v puede hacer miestro trabajo. Sino
estdn feliz, vayanse, Pero dejan de, no
vayan a fraer problemas para mf porque
yo no voy a estar feliz ¥ si yo no estoy
feliz ustedes no van a estar feliz.

Exactly. And this is a smail business that he
has to protect all this. he has to proiset, If
they start paying for that, what’s going to
happen? Whai’s going to happen to them?
They're not going to, they're not going to be
the. You don’t know. You see all that’s here,
You don’t know. Every time [ come and put
on that light, it’s money, {t's money. 1f you
are not happy with what you make, you ¢an
leave. You can tell me, Look, give me two
weeks wages. No problem. You can leave.
Each person here can be replaced. Including
me. So {UI] we all can be. Someone can
come in and do our job. If you are not happy,
Teave. But stop, don’t bring problems for me
because | am not going to be happy and if' |
am not happy you will not be happy.

UMX

No &8 problema para usted.

It’s not a problem for you.

UMI1

Es problema para mi. Fes.

It’s a problem for me. Fes.

UMX

Porque. Le voy a decir un gjemplo,
Mire. Yo no le alego lo que usted me
estd diciendo ni nada pero, usted tiene
que ir tanto a favor de los duefios, a
favor de los trabajadores,

Because. [ will give you an example. Loolc. [
am not disputing what you say or anything
but you have to be In faver of the owners as
well as in favor of the workers,

UM1

Exacto. Exacto

Ezactly. Exactly,

Porque es manager. Tiens gue ir a favor.
Tiene que hablar a favor de los
trabajadores.

Because you are a manager. You have to be
in favor. You have to speak for the workers,

UM1

Exactly. Ya. Yo slempre estoy haciendo
est. Por eso es que yo puedo conseguir
todo lo que yo he conseguido para
ustedes que cojan el break. El coffee
break no venia aqui antes. Listen. Si no
estdn feliz, [UI] si no estan feliz. Yo no
les Bamo todo -el dla y decirles que
vengan aqui. Si no estan felices,
viyanse, vayause, viyanse todas, no
importa. Yo voy a seguir aqui y yo voy 2
entrenar a todos para gue hagan el

Exactly. Right. | am always doing that. That
is why 1 can get everything 1 have gotten for
you, Sa you can iake the break. There was no
caffee break here before. Listen. If you are

ot happy, [UIJif you are not happy. | don’t

call you all day long and ask you to come in
here, If you are not happy, leave, leave. You
can all leave, it does not matter, I will stay
here and I am going to train everyone te do
the work. Okay. Anyone of you, Be a man
and tell me, T don’t want to be here, I'm
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SPEAKER

TRANSCRIPT
trabajo. Okey. Cualquiera de ustedes.
Sean hombres y me dicen, Yo no quiero
estar aquf, yo me voy. Viyanse. Dame
dos semanas o si quieres. Cuandeo t te
ibas, me preguniaste, cuando me
llamaste para regresar te ftraje. Ti
querfas traer tu hermano y ta dos
hermanos traeron. [UT] cuando necesitas
algo vas a Tony.[Ul] vy te ayuda. Juan,
pues se fue, Cuando ti te fiiste [Uf]
Luis [Ul] m Tflegaste aqui con tu
hermano, T estis aqui yo te di @
heymano trabajo por ti. Se, todos, es
como una familia. Todos somos. Yo no
sé por qué [UL] I don’t fnow how fo
[UI] this. Este empezé de nada. No sé
de donde empezé todo esto. Ese es la
problema., Nosotcos estdbamos bien
aqui. Alguien les estd metiendo cosas en

5 TRANSLATION -. . -
leaving. Leave. Give me two weeks or if you
want. When you were leaving you asked me,
when you- called me to come back I brought |-
you back. You wanted to bring your brother
and your two brothers were brought in. [UI]
when you need something you go to Tony
[U1] and helps you. Juan, well he took off.
When you left [UI] Luis [UI] you came here
with your brother. You are here 1 gave your
brother work becawse of you. Se, everyorne,
it’s like a family. We all are. 1 don’t know
why [UI} 7 don’t know how to {UI] this.
This started from nothing., I don't know
where this started. That is the problem. We
were fine here, Someone is putting things in
your head but if you want it , if you don’t
believe me, do what you got to do and [UI].
Do what you gotta do. Youw'll see what
happens. That’s all | got to say to you, That's

la cabeza pero si lo quieren, si no me | it Alright.
i creen, hagan lo que tienen que hacer y
[ULl. Do what you gotta do. Van a ver
qué va a pasar, Ese es todo lo que les
tengo que decir. That's it Alright.
UMX [on [on
[Various UMX talking in the [Various UMX talking in the background]
baekground]
UMX Yo le grabé todo. Tregorded it all.
UMX Oh, s{ va después dice, imagina, con Oh, yes, then he says, can you believe it,
.‘ MLjeres, with women.
UMX L1} [un
UMX " Que una mujer [UI] That a woman [UI]

[End of audio][00;13:50]

[End of audio][00:13:50]
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© UNITED STATES OF AMERICA . - -
NATIONAL LABOR RELATIONS BOARD

STIPULATED ELECTION AGREEMENT

The Impel_'ia! Sales, Inc. : ' ~ Case 29-RC-146077

The parties AG REE AS FOLLOWS

1.- PROCEDURAL MATTERS. The parties waive their right to a hearing and agree that
any notice of hearing previously Issued in this matter is withdrawn, that the petition is amended
to conform to this Agreement, and that the record of this case shall include thls Agreement and '
be governed by the Board's Rules and Regulations. .

2. COMMERCE. The Employer is engaged in commerce within the meaning of Sectlon
2(6) and (7) of the National Labor Relations Act and a questmn affecting commerce has arisen
' concemmg the representation of employees W|i:hm the meaning of Section 9(c).

The Imperial Sales, Inc., herein called the Employer, with its office and primary
place of business located at 60 Gordon Drive, Syosset, New York, is engaged in
the business of the wholesale sale and distribution of beauty and housewares
products, During the past year, the Employer, in the course and conduct of its
business operations, purchased and received goods and materials valued in
excess of $50,000 directly from eniities located outside the State of New York. -
The Employer is engaged in commerce within the meaning of the Act.

3. LABOR ORGANIZATION. The Peiitioner is an organization in which employees
participate, -and which exists for the purpose, in whale or in part, of dealing with employsrs
concerning grievances labor disputes, wages, rates of pay, hours of employment, or conditions
of work and is a labor orgamzai[on within the meaning of Section 2(5) of the Act.

4. ELECTION. A secret—bailot election under the Board's Ruies and Regutations shall

be held under the supemsncn of the Regional Director on the date and at the haours and places
'specn‘ied below,

. DATE: March 24, 2015 ' HOURS' 8°UOam to 8'50 am.

FLACE The warehouse area adjacent to Herb Miller's ofﬂce by the iarge
west facing loading door at the Employer's 60 Gordon Drive;
Syosset, NY location. *

If the election is postponed or canceled, the Reglonal Director, in his -or her discretion may
reschedule the date, time, and place of the election. -

5. UNIT AND ELIGIBLE VOTERS. The following unit is appropriate for the purposes of
~ collective bargaining within the meaning of Section 9(b) of the Act:

Included: All full-time and regular part-tii‘ne warehouse helpers, pickers, loaders
and forklift operators working at and out of 80 Gordon Drive, Syosset, NY.

! The Employer has agreed to turh off all survelifance cameras at the Employer's 60 Gordon Drive, Syosset, NY
facility, for the period of the electlon which record the warehouse area adjacent to Herb Miller’s office in addition
to all exits in and out of safd area,

Case 29-RC-146077 ' - Page 1
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Excluded: All others including managers, clerical employees, guards, and
supervisors, as defined under the Act. .

Those eligible to vote in the election are employees in the above unit who were employed
during the payroll period ending February 20, 2015, including employees who did not work
during that period because they were ill, on vacation, or were femporarily taid off.

- Employees engaged in any economic sfrike, who have retained their status as strikers and who

have not been permanently replaced are also efigible to vote. In addition, employees engaged in
an economic strike which commenced less than 12 months before the election date, who have
retained their status as strikers but who have been permanently replaced, as well as their |
replacements are eligible to vote. Employees who are otherwise eligible but who are in the
military services of the United States may vote if they appear in person at the polls.

Ineligible to vote are (1} employees who have quit or been d:scharged for cause after the
designated payroll period for eligibility, (2) employees engaged in a strike who have been
discharged for cause since the commencement thereof and who have not been rehired or
reinstated before the election date, and (3) employees engaged in an economic. strike which
began more than 12 months before the election date who have been permanenﬂy replaced.

6. ELECTION ELIGIBILITY LIST. Within seven (7) days after the Regional Dlrector
has approved this Agreement, the Employer shail provide to the Regional Director an election
eligibility list containing the full names and addresses of afl eligible voters. Excalsior Underwear,
Inc., 156 NLRB 1238 (1966}, North Macon Health Care Facility, 315 NLRB 359 (1994).

7. THE BALLOT. The ballct shali be in English and Spanish. A sample of the balfot
that will be used at the election is attached to this stipulated election agreement. All parties
should notify the Region as soon as possible of any voters or potential voters who oniy read a
language other than English.

The question on the ballot will be “Do you wish to be represented for purposes of collective
bargaining by Lacal 660, United Workers of America? The c:houces on the baiiot will be “Yes" or
HNOII

8. NOTICE OF ELECTION. The Notice of Election shali be in English and S panish. The
Employer will post copies of the Notice of Election in conspicuous. places and usual posting
places easily accessible to the voters at least three (3} full working days priar to 12:01 am. of
the day of the election. As soon as the election arrangements are finalized, the Employer will
be informed when the Notices must be posted in order to comply with the posting requirement.
Failure to post the Election Notices as required shall be grounds for setting aside. the electlon
whenever proper and timely objections are filed.

9. ACCOMMODATIONS REQUIRED. Al parties should notify the Region as soon as
possible of any voters, potential voters, or other participants in this election who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and
29 C,F.R. 100.503, and who in order to participate in the election need appropriate auxiliary
aids, as defined in 29 C.F.R. 100.503, and request the necessary assistance.

10. OBSERVERS. Each party may station authorized, nonsupervisory-employee
observers at the polling places to assist in the election, to challenge the eligibility of voters, and
to verify the tally.

11. TALLY OF BALLOTS. Upon conclusion of the. election, the ballots will be counted
and a tally of ballois prepared and immediately made available to the parties.

Case 28-RC-146077 Page 2
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AR 12. POSTELECTION AND RUNOFF PROCEDURES. All° procedures after the ba!lots ‘
\ are counted shall conform with the Board's Rules and Reguiat:ons N :

The Impérial Sales, Inc. | Local 660, United Workers of America |
(Petltmner

St kel Date Kame) (Date)
% S Ly Prtcce

(Union)

Recommended:{ gop Lo \L%Q»--— c?é&v/)s’ By

Aggie KAPELMAN, K(&d Attorndy (Date) @/ T (Name) | (Date)

Date apprc:;ved:' l:;‘/J"C" // %

Reglonal Director, Region 29
Nationai Labor Relations Board

Case 29-RC-146077 ‘ : ' ‘Page 3
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" UNITED STATES OF AMERICA
©© ESTADOS UNIDOS DE AMERICA .
. NATIONAL LABOR RELATIONS BOARD
JUNTA NACIONAL DE RELACIONES DEL TRABAJO

FORM NLRE TOIN2A (English and Sparishj (10-07)

ECRET BALLOT
PAPELETA SECRETA OFICIAL

Far certain employees of
Para ciertos empleados de

SALES, INC.

Do you wish to be represented for purposes of collective bargaining by-
i Desea usted estar representadd parades fings de negociar colectivamente por-

LOCAL UNION 660, UNITED W

: . _
. MARK AN "X" IN THE SQUARE QUR\CHOICE
MARQUESE CON UNA "X" DENTRO DEt CUAD E SU SELECCION

YES
Si.

The Nationa! Labor Relations Board does not endorse any'choice In this elgction.
Any markings that you may see on any sampfe ballot have no\been put there by the
National Labor Relations Board.

NO FIRME ESTA PAPELETA. Déblela y depodsitela en Ia urna electoral.
.Si usted dafia esta papeleta devuélvala al Agente de ia Junta y pidale una nueva.

La Junta Nacional de Relaciones del Trabajo no respalda a ninguna de las opciones

- en esta eleccion, Cualgquier marca que se pueda ver en cualquier muestra de la papeleta

no fue hecha por la Junta Nacional de Relaciones del Trabajo.
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JD(NY)-13-16
Braoklyn, NY

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES

NEW YORK OFFICE

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE

IMPERIAL SALES, INC.
and 29-CA-147909

UNITED WORKERS OF AMERICA, LOCAL 660

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE

IMPERIAL SALES, INC.
and i 29-CA-157108

HENRY HERNANDEZ, AN INDIVIDUAL
and

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE

IMPERIAL SALES, INC.
and 29-RC-146077

UNITED WORKERS OF AMERICA, LOCAL 660

Henry J. Powell and Emily A. Cabrera, Esgs.,
for the General Counsel.

Saul D. Zabell, Esq. (Zabell & Associates, P.C.),
Bohemia, NY, for the Respondent.

Sheri Preece, Esq. (Bryan C. McCarthy, Esq. & Associates, P.C.)
Brewster, NY, for the Union.

Decision
Statement of the Case

STEVEN DAVIS, Administrative Law Judge: Based on charges and amended charges
filed by United Workers of America, Lacal 660 (Union) in Case No. 29-CA-147909, and based
on charges and amended charges filed by Henry Hernandez in No. 28-CA-157108, an
amended consolidated complaint was issued against Deep Distributors of Greater NY d/b/a

The Imperial Sales {Respondent or Empioyer) on October 30, 2015.1

1 The charge, first amended charge and second amended charge in Case No. 29-CA-
149709 were filed by the Union on March 10, 12, and August 31, 2015, respectively. The
charge, first amended charge, and second amended charge in Case No. 28-CA-157108 were
filed by Henry Hernandez on July 31, September 24 and November 3, 2015, respectively.
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The complaint, as amended at the hearing, alleges that the Respondent (a) by its agent
Amjad Malik, gave employees the impression that their union activities were under surveillance
and (b) by its manager Miller, threatened employees with unspecified reprisals if they selected
the Union as their representative; told employees that it would be futile to select the Union as
their collective bargaining representative, and threatened employees with discharge if they
selected the Union as their representative.

It is also alleged that on March 6, 2015, the Respondent discharged Jose Wilfredo
Argueta, Jose Martin Torres, and Jose Michel Torres because they joined and assisted the
Union and engaged in concerted activities.

It is further alleged that in about July, 2015, the Respondent’s employees including
Henry Hemandez, Marvin Hemandez, Roberto Reyes, Javier Reyes and Augustin Sabillon,
engaged in concerted activities with other employees by filing a lawsuit which afleged that the
Respondent was violating the Fair Labor Standards Act (FLSA).

It is alleged that on about Juiy 14, 2015, by Teny Bindra, interrogated employees aboi.lt

. their involvement in the FLSA lawsuit and threatened them with unspecified reprisals because

of their involvement in the filing of that lawsuit.

It is additionally alleged that on about July 21, 2015, the Respondent unlawfuily
implemented new work rules and discipline regarding cell phone use and lateness, and that on
that day, the Respondent discharged Henry Hermandez, Marvin Hemandez, Roberto Reyes,
Javier Reyes and Augustin Sabillon because they filed the FLSA lawsuit.

Finally, it is alleged that on about December 9, Respondent, by its attorney Saul D.
Zabell, while in a Board hearing room (a) threatened employees with legal action in refaliation
for participating in a Board hearing and because of their Union activity and (b) threatened to
report employees to Government authorities in order to intimidate witnesses and to discourage
them from participating in Board processes.

On October 20, 2015, the Regional Director issued a Report on Objections and
Challenges, consolidating for hearing the alleged unfair labor practice cases with abjections to
the election filed by the Employer. At an election conducted on March 24, 2015, of the 20
eligible voters, 9 votes were cast for the Union and 5 votes were cast against the Union. Five
ballots were challenged. The ballots cast by Jose Wilfredo Argueta, Jose Martin Torres and
Jose Michael Tarres, the alleged discriminatees in the unfair labor practice case, were
challenged by the Empioyer. The ballots cast by Amjad Malik and Manjit Singh were challenged
by the Union.

2
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The Respondent's answer, as amended at the hearing, denied the material allegations
of the complaint, and a hearing was held before me in Brooklyh, New York on December 9, 11,

21-23, 2015, and January 20, 22, 26-27, 2016.2

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the briefs filed by all parties, | make the following:

Findings of Fact
l. Jurisdiction and Labor Crganization Status

The Respondent admitted that from January 1, 2013 to the present, it has been a
domestic corporation having an office and place of business at 999 South Oyster Bay Road,
Bethpage, New York, and with a former piace of business at 60 Gordon Drive, Syosset, New
York. It further admits that it has been engaged in the non-retail sale of beauty and appliance
and housewares products. The Res[pendent admits that during the past year, it purchased and
received at its combined Bethpage and Syosset, New York facility, goods valued in excess of
$50,000 directly from points outside New York State. The Respoendent admits, and | find that it
has been an employer engaged in commerce within the meaning of Section 2(2), (6) and (7) of

the Act.3

The Respondent also admits and | find that the Union has been a labor organization
within the meaning of Section 2(5) of the Act.

Il. The Respendent's Hierarchy

Chandeep (Danny) Bindra is the owner of the Respondent. His brother, Tony Bindra, is
its general manager. Herbert Miller is the warehouse manager and an admitted statutory
supervisor. Miller is in charge of the daily operations of the warehouse. The complaint alleges
and the Respondent denies that Amjad Malik is a statutory supervisor or agent.

The Respondent purchases beauty products and eiectronics and appliances which it
stores in its warehouse. Retail stores purchase those products from the Respondent which then

ships them to retailers and to on-line purchasers.

The Respondent's approximately 20 warehouse empioyees pick the orders requested by
its customers by locating them on the warehouse shelves and bringing them to the shipping
department where they are checked by Miller and then prepared for delivery and sent out. The
employees operate fork lift trucks to store and to pick the items.

2 On February 1, 2016, | granted the General Counsel's motion to quash subpoenas served
by the Respondent on certain employees. The Respondent scught to examine them on certain
amendments {o the complaint made by the General Counsel. My Order granting the motion to
quash the subpoenas was received in evidence as G.C. Exhibit 26. '

3 The Respondent argued at the hearing that Deep Distributors of Greater NY and The
Imperial Sales, Inc., are separate enfities. This claim has no merit. The Respondent amended
its answer to admit that Deep Distributors of Greater NY and The Imperial Sales having its
facility in Bethpage is a statutory employer.
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A. The Alleged Supervisory and Agency Status of Amjad Malik

Miller is in charge of the electronic and appliances section of the warehouse. Malik is in
charge of the beauty and personal items products. Six or seven employees worked in each
department.

Employee JoseTorres stated that when he began work in 2011 or 2012, Tony Bindra told
him that Malik was his supervisor. Jose Torres and Argueta testified similarly that Malik told
them what job they would be performing, and during their employment, gave them daily job
assignments. If they were late to work or wanted a day off they called Malik. On those
occasions, Malik approved the requests.

Jose Torres testified that about two or three years before the hearing, he saw Malik
speak to employee Ramon Muncho but did not know what they said because he was too far
away. Immediately thereafter, Muncho told Torres that he was fired. Muncho leit the premises
and did not retumn. Similarly, Argueta testified that, about three or four years ago, he saw Malik
argue with Jose Ramone Argueta who then left the premises. Argueta asked Ramone what
happened and Ramone said that Malik had fired him. The Respondent had no written
disciplinary records of any employees and, accordingly, these alleged discharges could not be
confirmed with documentary evidence. Employee Javier Reyes stated that he considered Malik
as a supervisor because he followed and observed the workers, gave them orders, and worked
at the computer in his office.

Empioyee Marvin Hernandez and Roberto Reyes stated that when Miller was not at the
premises Malik was in charge, and, according to Reyes, at those times Malik directed the
workers as to their job tasks. Miller testified that when he is not present he does not know who
assigns the wark.

Argueta testified that in about September, 2014, he was filling an order when Malik toid
him to do another job. Argueta testified that he did not hear Malik and, apparently, ignored him.
Malik wamed him that that he would not get any more chances if he made any more mistakes.

The Respondent had no responsive documents to General Counsel’s subpoena
regarding the supervisory status of Malik. Malik did not testify.

Tony Bindra testified that Malik uses a computer to print the order pick sheets. He is the
only employee who has that task because he is the only warker who knows how to use the
computer, and read English. Similarly, because of his fluency in English, Malik is the only
employee who receives merchandise from delivery trucks. According to Bindra, apart from
these duties, Malik has is a warehouse worker with the same responsibilities as the other
warehouse employees.

Bindra gave contradictory testimony. He first testified that Malik signed orders to
purchase products but then, following an objection by attorney Zabell, testified that he did not.
Tony Bindra denied that Malik possessed any supervisory responsibilities. He stated that he has
no authority to hire, discharge, or recommended discharge. Bindra conceded that he shares an
office with him but later stated that he has no office within the warehouse.

Malik occupies a position of trust. Miller testified that Malik is his “main helper.” He is the
only employee who has a key to a room, called the blade room, where expensive merchandise
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is kept. Bindra trusts him with those costly goods, stating that he dld not want others to possess
a key because items may be missing.

lll. The Union’s Organizational Campaign

Employee‘ Henry Hernandez and his co-workers became interested in joining a union,
and Hernandez contacted Union agent Wester Fabres. Beginning in early January, 2015,
Hernandez and his fellow workers met each week with Fabres, and attended meetings with the

Union,

In early January, 2015 Fabres parked his vehicle across the strest from the
Respondent's shop in direct view of the Respondent’s business. The vehicle bore a large flag
with the legend “Local 860" prominently displayed on the car.

Employees Javier Reyes, Roberto Reyes, Argueta and Sabillon spoke occasionaliy' with
Fabres &t his car for a few minutes. Javier Reyes stated that in late February, after speaking
with Fabres and entering the building, he heard Miller ask Roberto Reyes “what happened
outside.”

Marvin Hernandez stated that as he and other employees entered the warehouse
through the office, the docr was open and he saw Tony Bindra and Miller standing at the
window looking outside during the time that Fabres' car was located across the street from the

facility.

Manager Miller testified that he saw a car parked across the street from the facility and
noticed a banner hanging on the vehicle. He stated that he was not concerned about the car
because he did not know if the car was there with respect to the Respondent or the business
next door to it.

On February 10, 2015, the Union filed a petition seeking to represent the Respondent's
warehouse employees. Thereafter, on February 26, the Respondent and the Union signed a
stipulated election agreement setting March 24 as the date for the election.

A. Malik's Alleged Surveillance

Jose Michel Torres and Argueta {estified that an February 17, as he and Argueta were
working, Malik approached and said that they “were part of 2 union” or “with the Union.” The
two workers did not reply, and Malik |eft the area.

Argueta testified on cross examination that he was not given the impression that his
union activities were under surveillance. | discount this testimony. The “impression of
surveillance” is a legal term. Argueta testified credibly as to the facts which occurred.

Employee Roberio Reyes stated that, following his meetings with Fabres, Miller asked
him if he "knew something about the Union.” Reyes said that he knew nothing. Miiler replied “|

think that the one that is hanging cut with the Union is Alex [Argueta].”4

4 Reyes’ testimony that this conversation occurred in December is an obvious arror
inasmuch as the Union's campaign did not begin until January. Further, Reyes rehabilitated his
Continued
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B. The Discharges of Argueta, Jose Michel Torres and Jose Martin Torres

Manager Miller stated that in late January or early February, Tony Bindra told him that
there were too many employees because the winter was harsh and “limited how much we could
do.” Bindra asked him to recommend who to “terminate.” They decided that Jose Martin Torres
would be discharged because he was a temporary employee who replaced Juan Flores who
was caring for his injured son. They also agreed to “terminate” Argueta because of his “safety
problems” and to “terminate” Jose Michel Torres because he was the least productive worker.

Tony Bindra stated that he saw Jose Michel Torres asleep at work on at least three
occasions, the last time being 15 to 20 days before his discharge. However, he did not wake
him up because he did not speak to the workers as that was Miller's job. However, Bindra
complained to Miiler about Torres’ sleeping on the job. No written wamings were given to Tomres
who denied that he received any discipline, and denied sleeping on the job,

On March 6, one week after the Respondent signed the election agreement, Miller told
Argueta, Michel Torres and Martin Torres that there was “not a lot of work,” that work was slow,
and they were being sent home but would be called back to work. However, they were not
recalled.

Argueta testified that work was not light because at that time he unloaded four to five
trucks and the Respondent was presenting at a trade show where customers typically place
many orders for products. Sabillon testified that he did not know anyone who was laid off
because work was slow. In fact, when the three employees were fired, business and work were
not slow because he noticed that there was much work, citing the fact that trailers of products
were received and were delivered. Jose Michel Torres also denied that work was slow at that
time. He noticed that when he left work that orders were being received. Further, Henry
Hernandez who continued to work after the three employees were laid off, observed that the
Respondent hired one or two new workers following the layoff and after the move to Bethpage.
One was a nephew of Roberto Flores.

Miller's testimony that the three employees were laid off before the Respondent learmed
that the Union had filed the election petition is clearly wrong. They were discharged on March 6,
2015. The petition was filed on February 10, 2015 and Tony Bindra admitted receiving it on
about that date. Miller's further testimony that perhaps they were laid off before he began seeing
the Union’s car parked across the street from the facility is equally erroneous. The Union's car
was at the Respondent's facility beginning in January, and in his speech to the workers on
March 10, Miller told them that the only thing the Union can do is "stand outside.” it is
reasonable to find that Miller was aware of the Union’s presence outside the facility at least four
days earlier especially since the Union's car had been periodically parked across the street from
the facility periodically for two months. :

testimony by stating that the remark by Miller was made after the Union appeared on the scene.

6
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C. Reasons for the Selection of Argueta, Jose Martin Torres and Jose Michel Torres

1. Argueta

Bindra stated that Argueta crashed the forklift into a FedEx truck in the old facility
in Syosset, breaking its light. According to Bindra he “always was a dangerous guy.”

Argueta testified that he and other employees often climbed the warehouse sheives in
order to retrieve picked orders. They were seen doing so by Tony Bindra, and did not receive
any discipline for that activity. In fact, manager Miller testified that Argueta was “kind of
reckless,” on two occasions climbing the shelves instead of using a ladder. Miller warned him
orally but not in writing. Tony Bindra stated that he coften saw Argueta “irying to do gymnastics
on the ladder.”

Nevertheless, Argueta was not suspended or discharged and received no written
warnings in the four years he worked for the Respondent.

2. The Torres Brothers

Miller stated that Jose Michel Torres was extremely lazy - the least productive worker
who tried to do as little work as possible. He was often absent from work. Nevertheless, he did
not issue any written warnings to Miche! and did not discipline him in the approximately four
years he worked at the Respondent. Further, Miller accepted his recommendation to hire his
brother Martin because he needed a worker at that time.

Miller testified that when Michel asked him for a job for his brother, he toid Michel that
there were no openings. Later, when Flores was absent to care for his san, he looked for a
temporary replacement until Flores returned. However, he did not testify that he told Michel or
his brother that he would be retained only until Flores returned. In fact, the Respondent's
records reflect that Flores left work on December 12, 2014 to care for his son and retumed on
February 17, 2015.

Flores performed many tasks. He pulled orders and worked as a handyman, changing
light bulbs and fixing the factory doors. In contrast, Jose Martin Torres was employed solely as
an order picker.

Miller testified that he told Jose Martin Torres when he was hired that he was being hired
as a “temporary employee.” Miller said that he told Torres that Juan Flores was away from work
caring for his child and that when he retumed “we'll see how business was, and we would take it

from there.”

Miller's statement concerning Torres’ continued work was thus equivocal. He did not
definitely say, according to his own testimony, that Martin would be released when Flores
returned. Miller held out the possibility that if business was good he would be retained.

Miller's testimony is flawed. The Respondent’s records establish that Martin Torres was
employed by the Respondent on February 17, 2015 when Flores returned to work, and that
Martin was not discharged until three weeks later, on March 6.
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3. The Alleged Lack of Work Defense

The Respondent asserts that the three men were laid off for lack of work. Tony Bindra
stated that the weather that season was harsh, and sales were down from the previous year. He
also testified that following Christmas work is slow.

First, it should be noted that the three men were discharged on March 6, more than two
months after Christmas. Their discharge was two weeks after the election petition was filed and
one week after the election agreement was signed.

| must note Tony Bindra's cantradictory testimony. He first definitively testified on
examination by General Counsel that the three men were “terminated... and were not laid off.”
On examination by attorey Zabell, the following day, he stated that they were “laid off.”

The Respondent produced a list of employses all of whom wers marked as being “laid
off” in the period 2010 to 2015, However, Tony Bindra could not testify definitively as to who
was terminated and who was laid off. He stated that when the document was prepared it was
“just easier to drag this thing {the term “laid off”] from an Excel pregram and put it in there.”
Finally, when asked about the accuracy of the term “laid off’ when applied to all the employees
on the list, he said * don't know if it's accurate or not. I'm just saying | don’'t remember this.”
Nevertheless, he identified two employees who were laid off in February, 2015 for lack of work:
Chris Chiarappa, a buyer and Michael O’'Hara, a salesperson. It must be noted that no
warehouse workers were laid off or discharged at that time other than the three dischargees,
Argueta, and the Torres brothers.

Tony Bindra stated that in response to the subpoena’s demand for documents which
would show the reasons for its determination that there was insufficient work to justify the
employment of Argueta, Jose Martin Torres and Jose Michel Torres, the Respondent provided
just two documents, identified as G.C. 15 and 16. Bindra stated that the Respondent's purchase
of goocds were $17,780,000 in 2015, and $25,302,520 in 2014. He guessed that one reason was
the very cold weather in 2015 and with too many warehouses in Syosset the amount of snow
made it impossible to travel between its three warehouses in Syosset. In answer to a leading
question from Zabell, Bindra replied that the Respondent could not make deliveries to facilities
because of the snow.

Bindra stated that the nurnbers in G.C. 15 and 16 were based on data that was input in
the computer which was derived from purchase orders and slips and other sources. He
conceded not having produced purchase orders or purchase documents, saying that there are
“thousands of documents and he did not know where they were, adding that if he printed them
there would be a “million pieces of paper.”

The General Counse! stated that she asked for original books and records - back-up
documents and not just the summaries set forth in G.C. 15 and 16. Zabell replied that if back-up
documents exist in the form of data in a computer he was under no obligation to compile a
report that satisfied the General Counsel. Generat Counsel noted that the subpoena also
demanded electronically maintained documents. Zabell stated that the records no longer exist,
but that the “raw data ...exists in an accounting program; “the data from purchase orders exist in
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a database.... Information does exist in the form of random data in a database that supports the
financial information provided.... That data is not decipherable absent the created report. A
summary of report existed and it was provided. Counsel now seeks to have Respondent create
reponts for purposes of this litigation without providing any legal basis to support imposition of
such a duty. The creation of documents that do not exist from information that absent such a
report is indecipherable exceeds the obligations imposed by the subpoena.”

During the hearing, the General Counsel filed a Motion to Impose Sanctions under
Bannon Mills, inc., 146 NLRB 611, 633-634 (1964).5

| granted the General Gounsel’s motion and the requested sanctions. | noted that
Federal Rules of Evidence 1006 states that the contents of voluminous writings which cannot
conveniently be examined in court may be presented in the form of a summary, but that the
originals shall be made available for examination. | ruled that it was the Respondent'’s obligation
to produce the documents. | noted that Zabell stated that the data was available, and if reports
had to be created to produce the data they should have been created.

The sanctions which | granted preciuded the Respondent from presenting any
documentary or testimonial evidence on the subject maiter relating to its defense that the three
employees were laid off due to a slowdown in business, and that the Respondent was similarly
precluded from producing such evidence relating to the financial status of the Respondent's
business. | also granted the General Counsel's requested sanction that | draw an adverse
inference that the Respondent’s financial records, had they been produced, would not support
its claim that a downturn in business necessitated the layoff of the three employees.

D. Miller's Meeting with Employees

Henry Herandez testified that in March, following the visits of Fabres across the street
from the shop, he was speaking to his co-workers when Miller approached and said “let's talk
face to face about the Union. Don't be like a girl® or “if you want to talk about the Union, come
in front. Don't act like a girl.”

Miller testified that he did not hear the employees speaking with each other concerning
the Unicn and did not assume that their conversation related to the Union. However, his pre-
trial affidavit stated that he held a meeting, discussed below, with employees because he saw
about four employees sitting in the corner hiding behind pallets, talking about “things.” He did
not know what they were speaking about but told them if they wanted to speak they should
“bring it out in the apen and we can talk about it.”

The next day, on March 10, four days after the three employees were discharged and
two weeks before the election, Miller called a meeting of all the employees, in which he said

that he would speak about the Union, & Employee Sabillon recorded the meeting which was

5 The Motion, the Respondent’s Opposition and certain other documents were received in

evidence as G.C. Exhibit 25.
6 Hernandez testified that the meeting took place in the morning at 9:00 or 10:00 a.m., but

Continued
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later transcribed and received in evidence. Miller, who is fluent in Spanish, told the employees,
as relevant to the complaint allegations, as follows.
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You are going to vote for union. This is what will happen. If [it]
passes. If you vote and you want. And the union gets in. What is
going to happen is. You will have to strike because we are not
going to accept that, So, those who vote Yes. | am telling now that
you will lose your jobs because you are going to go out there,
stand outside with the union. Those who don't vote are going fc be
here, working and, and we will be bringing new people. So, people
who don't, who vote, and go out there, | am telling you now, if you
want you can go now, because you will not have a job. We will
not bring the other. The others are going to. You know what. The
only thing the union can do is to stand outside for. | don't know
how to say it in Spanish. But we will bring new people because |
know that not all of you will vote. | have 100 percent that not all
are going to vote. So, those who do vote, | am telling you as of
now, if you want. You are not coming back in here because you
will lose your job. Because we will fight this.... | feel betrayed
because | always treated everyone right. Because prior to my
getting here you did not take coffee break or take anything. When
| got here | changed everything.... | give you a lot. How do you
say that? Ah. Freedom. The phones | don't say anything. You
come wearing shorts, wearing tennis, | don't say anything. Okay. If
you want change, careful what you ask for, Okay. Because a lot
will change. But | am telling you right now, those who vote for the
union, you will lose your job. Because we will fight it until the end.
And all the union can do, like | said, is to stand outside. ....You left
for months. Even Alex when his sister died left for months. And we
always took him back.... | don't understand what happened with
this union thing, but now | see Alex and Victor out there with them.
But 1 don't know what is going on. You know more than | do.
Because | know you were hanging with Michel and they told you. |
was not there but | am 100 percent that he....

But if you're going to start work for us or trouble for us, | don’t
want you here. You. | have treated you right the whole time. If you
want me to treat you poorly, you shall see. Okay. But | am telling
you one, one thing, those who. The union is never getting in
because we will fight. You shall see if you can go some two, three
weeks without pay, We will bring other people and it will hurt them
for one week, two weeks, but they will learn. Just like you learned,
like you leamed everything. The new people will come and leam
the job.... If you are not happy, leave. But stop, don't bring
problems for me because | am not going to be happy and if | am
not happy you will not be happy.....

his affidavit stated that it occurred after lunch, at about 11:00 a.m. This minor inconsistency is
immaterial. There is no dispute that the meeting occurred, as supported by the recording of it.
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[At this point an unidentified employee told Miller that he [Miller],
as a manager must speak for the workers. Mifler replied}

Exactly. Right. | am always daing that. That is why | can get
everything | have gotten for you. So you can take the break. There
was no coffee break here before.... If you are not happy, leave,
leave.... When you were leaving you asked me, when you called
me to come back | brought you back. You wanted to bring your
brother and your two brothers were brought in. When you need
something you go to Tony and helps you.... | gave your brother
work because of you. So, everyone it's like a family. .... This
started from nothing. | don’t know where this started. That is the
problem. We were fine here. Someone is putting things in your
head but if you want it, if you don't believe me, do what you got to
do and do what you gotta do. You'll see what happens.

It should be noted that the transcript of the recorded meeting contradicts Miller's trial
testimony that he did not tell the workers that (a) a vote for the Union will cause a strike (b) the
Respandent would not accept the Union (c) those who voted for the Union will lose their jobs or
will have to stand outside while those who voted against it will be working (d) those who vote
for the union could leave now because they would not have a job (e) the Respondent will bring
in new workers for those who vote for the union and (f) those who vote for the Union will not
be retuming.

Rather, Miller testified flatly that the only question he recalled asking is if the workers
knew how much they would have to pay in union dues.

During the meeting, Miller asked, whether in “your country” employees were paid for
their work. One worker said they were paid for their work. Miller replied that they were paid
because they were in that country. He added that “you have all the rights here. | know what the
union is telling you. But, no they don't have good social. What are they going to do for you in the
union? They cannot do.” An employee answered that his wife “*has no papers” and she was paid
for the haoliday.

Henry Hernandez testified that Miller said at the meeting that the Union could no nothing
for the workers because they did not have a “good social security.” Employee Roberto Reyes
stated that at a meeting, Miller told the workers that if they did not have “papers, social security,”
the Union would do nothing for them.

Following the playing of the recording of the meeting, the Respondent amended its
answer to admit that on about March 9, Miiler (a) threatened employees with unspecified
reprisals if they selected the Union as their collective-bargaining representative (b) toid
employees that it would be futile to select the Union as their collective-bargaining representative
and (c) threatened employees with discharge if they selected the Union as their collective-
bargaining representative.

| reaffirm my ruling that the Respondent's later claim that the tape was inaccurate has no
merit. Zabell was invited to produce any evidence to support that claim. He did not do so. 7

7 Zabell first claimed that the recordings were not full and complete. He was given a copy of
Continued
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E. The FLSA Lawsuit and the Events following the Election

The election was held on March 24. Henry Hemandez and cther employees stated that
following the election they continued to meet with Union agent Fabrres. Their conversations
included their concern that they had not been paid for the overtime hours they worked. Fabres
said that he would obtain an attomey to speak with them about that issue, and later brought
them to meet an attorney who filed the lawsuit.

A federal lawsuit was filed on about July 6, 2015. Tony Bindra admitied receiving the
lawsuit on about July 8.The plaintiffs were listed as Jose Reyes, Jairo Bonilla, Augustin Sabillon,
Javier Reyes, Selvin Vasquez, Marvin Hemandez, Henry Hemandez, Jose Olan Amador,
Armando Lazo, Valerio Baguedano, Jose Michel Torres, Jose Argueta, and Noel Efrain Castro.
The complaint stated the residence of each plaintiff and alleged that each employee worked on
weekends and was not paid at the overtime rate for such work pursuant to the FLSA and the
New York Labor Law.

Tony Bindra admitted that, upon receiving the lawsuit, he was "surprised and
disappointed” and for that reason wanted to meet with the workers. He was surprised because
most of the information contained therein was incarrect, including the employees’ addresses
and their claim that they worked on the weekends. He wanted to make certain that the suit was
their own product. Bindra denied discriminating against employees because they filed the
lawsuit.

Employee Roberto Reyes testified that on July 15 he was called into Miller’s office where
Miller and Tony Bindra spoke to him alone. Bindra showed him the court papers and asked if he
knew anything about the attorney who filed the FLSA suit. Reyes denied any knowledge of the
matter. Bindra challenged him, saying that his name was the first one listed. Reyes repeated
that he knew nothing. Bindra teld him to return to work and said that he would meet one-by-one
with the workers, ‘

Shortly thereafter, a meeting was held at which Tony Bindra spoke to the workers. His
words in Engiish were translated into Spanish by Miller. Sabillon recorded the meeting.

the recordings and transcripts thereof, which were also received in evidence. The Respondent
had already amended its answer following Zabell's statement that “based upon the testimony
that just came out, it appears that I'm going to have to amend my answer somewhat, to amend
the pleading to comport to the testimony... it will involve me reviewing my notes, reviewing the
tape but | do believe it will streamline the process today.” After a one hour break, Zabell
amended the Respondent’s answer to admit the allegations set forth above.
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Bindra began the meeting by telling the workers that he was served with the lawsuit and
read all the employees’ names listed, asking them where they lived and comparing their
responses with the information in the lawsuit. He said that “all these guys’ names are here. They
are all suing me." He noted that the suit alleges that he has not ‘paid them for work performed
on weekends. Bindra told the men that they never worked on weekends. He told them that “now
I have to defend myself,” adding “so now the question is this. We are fighting or we are not
fighting? | didn't pay you or did | not pay you? That's the gquestion.”

Bindra asked the employees if they were still intent on pursuing the lawsuit. At hearing,
Bindra explained that the men agreed that their statements in the suit were false, that they did
not work on the weekends and that they no loenger wished to pursue the suit. However, the
transcript of the meeting does not support a finding that the empicyees admitted that their
allegations in the suit were untrue.

F. The Implementation of New Work Rules
and Discipline Imposed

One week after Bindra's meeting, on July 21, 2015, the Respondent implemented an
employee Code of Conduct. This was the first time that the Respondent implemented written
work rules of any type. It provided as follows:

Employee Code of Conduct
Time and Attendance Policy

Employee lateness interferes with the company's business
operations. All employees are required to report to work on time.
The scheduled start time for employees is 8:00 am. Any employee
who signs in later than 8:05 will be subject to discipline.
Consistent with this policy, employees who report to wark late will
receive a disciplinary waming. If an employee persists in being
late, and they accumulate 3 unexcused incidents of lateness
during a tweive month rolling time period, they will be subject o
termination. There are no exceptions to this rule.

Warehouse Personnel

The company adheres to all laws and regulations regarding
worker and workplace safety. Consistent with this practice, no
employee working in the company warehouse will be permitted to
utilize their personal cell and/or smart phone, or any other non-
company issued electronic device. This includes the operation of
such devices with headphones and/or other hands-free
components. Any violation of this policy will result in the
immediate imposition of discipline, up to and including termination.
Cell phene bins will be provided as a convenience for employees
to store their cell phones though employees are requested to
leave their cell phones at home.

Employees who utilize their cell phone during work hours will be
disciplined up to and including temination.
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The form had a place for the employee to sign that he acknowledged and agreed with
the policies. Employees testified that they made and received cell phone calls during working
hours, they used their headphones while working, and that the Respondent’s supervisors saw
them doing so. None of them was discipiined for such conduct. Indeed, Tony Bindra testified
that the warehouse workers “always” wore headsets. He stated that he “always told them not to
use the headphones but they never listen.”

Tony Bindra testified that he implemented the cell phone policy because of the
dangerous nature of the warehouse environment: forklift trucks moving back and forth creating
noise while employees wore headphones limiting their ability to hear the trucks. His concern in
implernenting the time and attendance policy was that the Respondent was losing money at that
time and he wanted employees to come to work on time. It must be noted that subpoenaed time
records of all the employees were not produced.

It is undisputed that prior to the issuance of these rules the Respondent had not issued
any written workplace rules and procedures.

Bindra stated that he began work on the new policy at about the time the Respondent
moved to its new Bethpage facility in mid-June, 2015 when the first draft of the policy was
created. He stated that he was served with the FLSA suit one month later on July 13. His intent
in instituting the new rules was that he wanted the work to be performed more efficiently and
safely in the new location. Further, forklift trucks were used more often in Bethpage than in
Syosset because it was a higger location with more room to maneuver the machines. In
Syossef, dollies were used in the smailer warehouse aisles. Nevertheless, notwithstanding the
use of forklifts in Syosset, no written rules were implemented there concerning the use of
cefiphones or headphones.

Respondent's witness Aldo Hemandez, a paralegal at attorney Zabell's law firm, testified
and produced documentary evidence that the new cellphone policy and the new time and
attendance policy was last edited on were last edited in Zabell's office on June 18, and July 10,
2015, respectively.

On July 21, a payday, Mena, a payroll employee, told the employees that they had to
sign the Employee Code of Conduct which was written in English and Spanish.

Five employees, Henry Hernandez, Marvin Hernandez, Roberto Reyes, Javier Reyes,
and Augustin Sabillon refused to sign it. Mena called Miller over and he said that the employees
must sign it. They refused. Tony Bindra told them that that was their last day of work. They then
were given their last pay check and they [eft the premises.

Thus, the Respondent terminated five long term employees solely because they refused
to sign the new attendance and cell phone policy. It must be observed that the five dischargees
had been employed for years by the Respondent without their being disciplined for any reason.
Sabillon began work in October, 2010, Roberto Reyes started work in about April, 2011, Marvin
Hernandez became employed in about 2011, and Henry Hernandez and Javier Reyes began
work in about March, 2014.

Tony Bindra testified that all of the Respondent's employees signed the new policy
except the five dischargees. Roberto Reyes and Sabillon also stated that those empioyees who
signed the work rules retained their jobs. However, in response to the General Counsel's
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subpoena which demanded all the signed palicies, only nine were produced notwithstanding
that, according to the July, 2015 payroll, at least 26 warehouse workers were employed at that
time. There was no evidence that other employees who may have not signed the policy were
discharged at that time. Thus, aithough Bindra and two employees testified that others who
signed the forms retained their jobs, there was no documentary evidence, the best evidence, to
support that claim.

The complaint alleges that the Respondent implemented the “new work rules and
discipline regarding cell phone use and lateness and discharged the five employees because
they filed the FLSA lawsuit in early July. Tony Bindra admitted receiving the lawsuit on July 13.

Miller testified that the Respondent always had a rule that cell phone use was prohibited,
but it was enforced, for safety reasons, only when the facility moved from Bethpage to Syosset

" in late May, 2015. Miler stated that from late May through July 21, when the new policy was

introduced, a pericd of about seven weeks, the employees worked “with these pieces of
equipment running around in the warehouse ... when they were wearing their headphones, and
[1] said nothing.” Miller stated that when he saw an employee using a cell phone he would “yell”
- a form of waming that they shouid not be using their phone.

Miller testified that in March, 2015, if an employee was late there was no written rule
regarding any consequence for his lateness. The Respondent instituted the attendance policy
because many empioyees were absent from work frequently. It decided to “tighten’ the policy,
which, according to Miller, was always in effect but not enforced. He concaded that no one was
discharged for being late.

Miller testified further that prior to the move to Bethpage in late May, he told the workers
that, once the facility moves, no one would be permiited to use their cell phones since the new
facility would be bigger and have more machines. He explained that the rule was not
impiemented until July because, at first, all the workers were “on board” with the new rule, but
then "just got lax and began falling back in the old pattern again.”

Tony Bindra stated that the employees were told that if they did net sign the new policy
they would be fired, but if they signed they could retain their jobs. In contrast, the empioyees
stated that they wera not told that they would be discharged if they did not sign the policy.

Bindra also stated that he told all the workers to put their cell phones in a cubby which
he provided and not use their headphones. They toid him that they wouid not sign the policy
because they wanted to continue to use their celi phones and headphones. They were
discharged for their refusal to sign the policy.

As set forth above, Miller told the employees on March 10, four manths before the
implementation of the new rules, that he feit betrayed “because | always treated everyone
right....| give you a lot ... freedom. The phones | don't say anything. If you want change,
careful what you ask for. Okay. Because a lot will change....If you are not happy, leave. But
stop, don't bring problems for me because | am not going to be happy and if | am not happy
you will not be happy.... Somecne is putting things in your head but if you want it, if you don't
believe me, do what you got to do... You'll see what happens.”
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The employees testified that they understood that they were supposed to report to work
on time and certain employees stated that they knew that they could be disciplined or
discharged if they were late often. The Respondent argues that these were work rules that were
in place, were understood by the workers and, accordingly, the written implementation of these
rules was just a continuation of rules the workers understoad and were nothing new.

G. The Alleged Threats Made in the Hearing Room on December 9

Union president Gilberto Mendoza stated that as he stood at the doorway to the hearing
room he saw Zabell enter the hearing room and say “immigration is here” and then walked
inside the room. At that time, the employees were seated in the back row of the room near the
door which was open. Mendaza added that Zabell was not speaking to anyone when he made
that comment. A few minutes later he then heard Zabell point to the workers and say “they are
not going to get a penny from my client. This is a waste of time. They are a bunch of
immigrants...if they get up te the stand and give a statement they will be committing perjury so
I'm going to take it to the grand jury so they can be deported.” He aiso said that he would call

the Immigration Sarvice.8 Mendoza said that the witnesses were Spanish speakers but that
some understood English.

General Counsel Powell told Zabell to cease making stich accusations.

The employees testified as to what they heard Zabell say. Their knowledge of Englfsh is
admittedly limited. However, they credibly testified as to what they heard and that they
understood the words Zabell uttered. .

Argueta testified that he does not fully understand English but that he understands a little
English. While testifying in cross-examination through an interpreter he understandably stated
that he did not understand Zabell's words as they “exit [his] mouth.”

Argueta first testified that he was at the elevator with employee Michel Torres when they
observed Zabell arriving for the hearing. He heard Zabell speaking to his clients concerning
“immigration,” and remarking that he was going to “report us to Immigration.” Argueta then
testified that later, when he was in the hearing room with his co-workers, he heard Zatell say
that he would report them to Immigration and that he was not going to pay the workers “not
even a penny.” He heard Powell tell Zabell three times to “stop.”

It must be noted that Argueta made two errors in his testimony. He testified that he
heard Zabell's comments in hearing room number 2 during which time the administrative law
judge was present. In fact, the alleged comments were made in a different hearing room where
| was not present when Zabell allegedly made the comments testified to. These errors do not

8 Mendoza's affidavit stated that the administrative law judge was present when Zabelt
made these commenis. | stated on the record that | was not present during this incident.
Mendoza admitted that he was confused by another incident in which Zabell was yelling
regarding Mendoza's presence at which | was present.
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undermine his testimony, the most important aspect of which was the comments made by
Zabell. Those comments were corroborated by other employee witnesses and | credit them.

Javier Reyes testified that Zabell pointed to the workers. Although Reyes gave his
testimony through a Spanish interpreter, he stated, in English, that “he report with immigration,”
and the workers would not get a penny. He stated that he is able to read and understand 35% of
what is written and spoken in English.

Roberto Reyes stated that he did not understand what Zabell said but understood that
Powell told him three times to stop. He testified that no one translated what Zabell said, but he
believed, at that time, based on Zabell's pointing to him that he “was calling me a criminal.”

Henry Hernandez, despite that he testified through a Spanish interpreter, testified in
English as to what he heard. He stated, in English, that “report to immigration and like penny or
something.” He credibly and honestly stated that he does not understand much but he
understands a little English. He testified that on December 9, Zabell pointed {o ail the
employees sitting in the rear of the hearing room, and screamed at them, saying that he would
report them to “immigration” and that the Respondent was not going to pay a penny. General
Counsel Powell told him several times to stop. Prior to that time, Zabell was speaking to Powell.

Fabres testified that on December 9, he and the employees were sitting on a bench in
the rear of hearing room number 3. Before the hearing began, he saw Zabell speaking to
General Counsel Cabrera in the hailway oulside the hearing room. The door to the hearing
room was open and is nearby the bench they sat on. Fabres testified that he heard Zabell raise
his voice, yelling, commenting that “they are all illegal undocumented.” He said that he was
going to call the immigration Service and have them deported. Cabrera asked Zabell if he
wanted to make those comments on the record. The employees looked at Fabres and asked
what was happening. Fabres told them to be calm, telling them that Zabell made a comment

about the immigration Service.

Fabres testified that later, as he sat in the rear of courtreom 3 with the employees, he
cbserved General Counsel Powell approach Zabell who was seated at counsel's table in the
front of the room. Fabres could not hear their conversation since they spoke quietly, but then
Zabell raised his voice, shouting that if the employees testified they would be committing
perjury, and he would report them to the Immigration Service. Zabeill also menfioned a Supreme
Court case and pointed at the workers, saying that they wouid “not receive a penny.” Fabres

heard Powell telling Zabell in a loud voice to “stop, stop, stop."9

Danny Bindra testified that as he and Zabell exjited the elevator at the hearing-room floor
and walking down the hallway toward the hearing room he asked Zabell whether the

? Fabres' pre-trial affidavit stated that those conversations occurred on December 18. At
hearing Fabres testified that that date was inaccurate due to a mistake. The mistake is
immaterial and does not undermine his testimony which is supportied by employee witnesses,
that the conversations occurred on December 9.
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immigration status of the warehouse employees had an effect on this case. Zatell replied that if
they were “illegal” they can be deported but it is very unlikely that that would occur because the
“government doesn't do it.” Bindra denied hearing Zabell say that “immigration is here.”

Bindra also testified that, prior to the opening of the hearing, he overheard General
Counsel Powell and Zabeil speak about the case. Zabell, speaking in a conversational voice,
but not yelling or speaking loudly, mentioned the name of a case to Powell, adding that pursuant
to that decision if the employees were undocumented they “can't get a penny out of it.” He did
not observe that Powell was upset at Zabell's mention of their allegedly illegal status. Bindra '
conceded that some of the employees were at the benches in the rear of the hearing room.

Bindra noted that at that time, Zabell said that if the witnesses give false testimony under
the penalty of perjury, such petjured testimony could affect their legal status if they apply for
citizenship. Zabell said that they would be giving false testimony because he had a2 swom
statement from them. Bindra denied hearing Zabell say that he would have the employees
arrested or that he would go to a grand jury and report them, and denied mentioning
immigration,

Analysis and Discussion
Credibility Findings

| credit the testimony of the General Counsel's employee witnesses. Their testimony
about conversations with the Respondent’s representatives were mutually corroborative. They
testified in a forthright, believable manner. Although their primary language was Spanish and
they testified through an interpreter, they did understand, to some degree, spoken English.
Indeed, they festified in English conceming certain statements they heard in English.

| discount their testimony conceming legal ferms asked by Zabell such as whether the
Respondent told them that it would be futile to seek union representation. Such improper
questions, particularly since the Respondent had already admitted such an allegation, was
beyond their limited comprehension of those terms. Further, minor errors int their testimony or in
their pre-trial affidavits or recollection in which of two hearing rooms Zabell threatened them do
not impair their testimony in any way.

| cannot find that the Respondent’s witnesses gave truthful testimony in important areas
of their recitations. Thus, Miller denied material parts of his March 10 meeting with the workers
when the recording of that mesting clearly showed that he made those statements. That
recording, and the Respondent's implicit acknowledgement that Miller was untruthful in denying
the statements he made, led the Respondent to change its answer to admit that his threats and
statements, preserved in the recording, were made.

Further, Miller first stated that he could not hear what occurred during the election
confrontation but then, upon recall by Zakell, his memory improved to the extent that he heard
the precise words uttered.

Tony Bindra's testimony was extremely evasive and not believable. He first stated that
he did not own Deep Distributors but then admitted that he owned that corporation. He first
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stated that he did not work for Deep Distributors but later stated that he did. Incredibly, Tony
Bindra could naot admit that his brother Danny owned Deep Distributors. When asked whether
he had any independent knowledge conceming whether Danny owns Deep Distributors, he
incredulously answered “I don't know what you mean knowledge, you know. How wouid | get
the knowledge? | don't know.”

When asked whether the Respondent has contracts, Tony Bindra, the owner, general
manager and “overseer of everything in the company” incredibly testified "what is a contract. |
don’t know what you mean by a confract... | don't understand what contract means. Contract for
me is buying a house.” Nevertheless, he admitted signing contracts for the purchase of forklift
machines, and with UPS for the shipping and delivery of its products, and further conceded that
he and Danny are responsibie for signing ail the Respondent’s contracts.

He first testified that Malik signed purchase orders but then said that he did not. He first
testified that the five employees were discharged but latet stated, in questioning by Zabell
following a day’s break, that they were laid off and not discharged.

Danny Bindra testified that although he was present in the hearing room during Zabell's
threats to employees he did not hear General Counsel Powell's enireaties to Zabell to cease his
comments. Employees gave credited testimony that they were present in the hearing room at
the same time and heard Powell warn Zabell to stop.

Malik’s Supervisory Status and the Impression of Surveillance

The complaint alleges that employees’ were given the impression that their union
activities were under surveillance by the Respondent's supervisor Malik.

The complaint alleges that Malik is the Respondent’s supervisor and agent. Section
2(11) of the Act defines a statutory supervisor has any individual having the authority, as
relevant here, to discharge, or discipline employees, or responsibly to direct them.

The exercise of any of the above responsibilities is sufficient to vest any person with the
status of a statutory supervisor, As set forth above, Malik is Miller's “main helper.” Jose Torres
credibly testified that when he began work Tony Bindra told him that Malik was his supervisor,
and that he and Argueta testified that Malik gave them daily assignments. He also approved
their requests for leave. There was aiso testimony that when warehouse manager Miller was
absent, Malik was in charge of the facility.

Although Miiler testified that no employee reports to Malik, the evidence is clear that the
Respondent’s large facility and large number of products are divided into two areas: beauty
supplies and housewares and appliances. There was credible evidence that Millter and Maiik
are sach in charge of the approximately six employees in those separate areas.

Inasmuch as there is much work to perform in each area, it is entirely reasonable that
Miller and Malik each exercise the power to assign employees to work in his own area. Thus,
employees credibly testified that Malik assigns them work to do, picking orders and receiving
items in the beauty supplies area. It appears that Miller exercises his own duties in the
housewares and appliance area. Accordingly, | find that Malik has the authority, which he has
exercised, of responsibly directing employees in their work. Marquette
Transportation/Bluegrass Marine, 346 NLRB 543, 552 (2006).
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In addition, two employees, Jose Torres and Argueta, credibly testified that they were
told by two other employees that they had just been discharged by Malik. The two dischargees
did not return to work thereafter. Further, Argueta stated that he received an oral warning from
Malik who warned him that he would not receive any more chances if he made another
mistake.

Moreover, Malik occupies a position of trust. He is the only employee who has access to
the blade room where the most expensive merchandise is stored. He also prints the work
orders.

Inasmuch as Malik did not testify no evidence was received from the person at issue.
Nevertheless, it is the burden of the party claiming that the person is a statutory supervisor, the
General Counsel, to prove that he possesses such status.

| find that General Counsels have met their burden, The evidence s clear that Malik is a
statutory supervisor. if it is ultimately decided that Malik is not a statutory supervisor, | find that
he is an agent of the Respondent. Malik was placed in a position of trust having access to a
room containing expensive merchandise in which no other employee was permitted to enter.
Inasmuch as he worked with employees who he assigned work to, it is clear that they would
have reason to believe that he spoke and acted for management.

“The Board's test for determining whether an employer has created an impression of
surveillance is whether the employee[s] would reasonably assume from the statement in
question that [their] union activities had been placed under surveillance.” Grouse Mountain
Lodge, 333 NLRB 1322, 1322 (2001). The Board further stated that “employees should be free
to participate in union organizing campaigns without the fear that members of management are
“peering over their shoulders, taking note of who is involved in union activities, and in what
particular ways.” 333 NLRB at 1323.

I credit the testimony of Jose Michel Torres and Argueta who stated that on February 17,
Malik told them that they were “part of a union™ or “with the Union.” Torres and Argueta had not
made their union support known to the Respondent. Their activities consisted of meeting with
Union agents. Malik's comments made them reasonably assume that their union activities were
kept under surveillance and therefore violated Section 8(a){1) of the Act.

The Discharges of Argueta, Jose Martin Torres and Jose Michel Torres

The compiaint alleges that on March 6, 2015, the Respondent discharged Jose Wilfredo
Argueta, Jose Martin Torres, and Jose Michel Torres because they joined and assisted the
Union and engaged in concerted activities. The Respondent argues that they were laid off for
lack of work, and were selected because of their misconduct.

The General Counsel’s Prima Facle Case

Pursuant to the Board's decision in Wright Line, 251 NLRB 1083 (1980) in cases alleging
a violation of Section 8{a)(3) and (1), where molivation is at issue, the General Counsel bears
the initial burden of showing that the Respondent's decision to take adverse aclion against an
employee was motivated, at least in part, by antiunion considerations. The General Counsel
may meet this burden by showing that (a) the employee engaged in union or other protected
activity (b) the employer knew of such activity, and (c) the employer harbored animosity
towards the union or other protected activity. Camaco Lorain Mfg. Plant, 356 NLRB No. 143,
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slip op. at 34 (2011); Regal Recycling, Inc., 329 NLRB 355, 356 (1999). Animus may be
inferred from the record as a whole, including timing and disparate treatment. Brink's, Inc., 360
NLRB No. 136, slip op. at 1 fn. 3 (2014. If the General Counsel establishes discriminatory
motive, the burden shifts to the employer to demonstrate that it would have taken the same
action absent the protected conduct. Camaco Lorrain, above.

Jose Michel Torres and Argueta gave credible testimony that they attended Union
meetings and that they greeted Union agent Fabres at his car in front of the facility. There
could be no doubt as tc Fabres' purpose since his car bore a large sign with the name of the
Union. In fact, Miller said that he did not know whether the car was there for the Respondent
or the'business next door. Clearly, Miller possessed knowledge, or at least a suspicion, that
the Union was present in behalf of the Respondent's employees.

I also find that the Respondent possessed knowledge of the Union activities of the three
men. As set forth above, | have found that Malik told Jose Miche! Torres and Argueta that they
were “part of a union” or “with the Union.” Malik did not testify and therefore their testimony is

unrebutted. ‘

| credit the testimony of Roberto Reyes who stated that Miller asked him if he “knew
something about the union.” Reyes denied knowing anything about the Union. Miller replied “I
think that the one that is hanging out with the Union is Alex [Argueta).” Miller did not deny this
remark atiributed to him, and therefore it stands unrebutted.

There was no direct evidence that the Respondent knew that Jose Martin Torres
engaged in union activities or that the Respondent was aware of them. However, the General
Counsel argues that he was discharged because he was the brother of Jose Miche! Tomes
who had recommended him for hire.

The Board has held that the discharge of a person in order to retaliate against his
relative who was a union activist is unlawful. Thorgren Tool & Moiding, 312 NLRB 628, 631
(1993); Carrizo Mfg. Co., 214 NLRB 171, 181 (1974). Here, | find that the General Counsels
have met their burden of proving that the union activities of Jose Michel Torres was a motivating
factor in the Respondent’s decision to discharge his brother Jose Martin Torres. T.M.1, 306

NRLB 499, 503 (1992).

Thus, | find that, as in 7.M./., the timing of the discharges of the three men, coming only
four days before Miller’s strongly anti-union message to the remaining workers, including
admitted threats of discharge, and only two weeks after Argusta and Jose Michel Torres were
identified by Malik as being “part of the Union,” supports a finding, which | make, that the three
men were discharged because of their union activity.

| further find that the Respondent harbored animosity toward the Union and the union
activities of the dischargees. Miller's strangly anti-union comments to all the employees only
four days after their discharges forcefully conveyed the message that union supporters would
lose their jobs. It also confirmed to the workers that he had been “"betrayed” by their interest in

the Union.

Miller specifically referred to Argueta as being “out there with them” and mentioned that
“because | know that you were hanging with Michel.”

In addition, the Respondent's creation of the impression of surveillance, found above,
which occurred before the three employees were discharged, establishes that it had animus
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toward their union activities. DP! New England, 354 NLRB 849, 868 (2009); Diversified
Chemicals Corp., 231 NLRB 982, 993 (1977).

Further, | cannot find, as set forth below, that the Respondent has met its burden of
proving that it possessed a reasonable basis for discharging the three men for their misconduct
or that it has established its economic defense of lack of work. T.M./, 306 NLRB at 504-505.

| accordingly find that the General Counsel has proven that the union activities of
Argueta and Jose Michel Torres were motivating factors in their discharge. 1 also find that Jose
Martin Torres was discharged because he was the relative of Jose Michel Torres in retaliation
for the union activities of Jose Michel Torres. Wiight Line, Inc., above.

The burden now shitts to the Respondent to prove that it would have discharged the
three men even in the absence of their union activity. Wright Line, above.

The Respondent’s Defense
Lack of Work

The Respondent argues that the three men were discharged for lack of work. It further
asseris that it chose them because of their poor work or misconduct. Neither defense has merit.

The General Counsel subpoenaed detailed financial records from the Respondent which
would prove or disprove its economic defense. As set forth above, only two imited documents
which summarized certain sales or purchase orders was produced.

As set forth above, Tony Bindra gave inconsistent and contradictory testimony as to
whether the three employees were laid off or dlscharged The Respondent failed to provide
original books and records to support the figures in the two summaries it preduced. Those
“back-up” decuments were available in the form of data located in the Respondent's computer
which Zabell maintained he was under no obligation to produce because it must be organized
into a report. However, the General Counsel's subpoena called for the production of
electronically maintained documents. As noted above | granted the General Counsel’s motion
for sanctions under Bannon Milis, precluding the Respondent from producing evidence in
support of its lack of work defense.

Even aside from the documents, Bindra's testimony that the Respondent's work slows
after Christmas is undermined by the fact that the discharges cccurred mere than two months
after Christmas, and by the fact that employees testified that at the time of the discharges they
were busy at work.

The Selection of the Three Employees
Argueta and Jose Michel Torres

The Respondent selected Argueta for discharge because he was “dangerous” ~ climbing
shelves and not using a ladder. Miche! Torres was chosen because he allegedly slept while at
work and was lazy.

Argueta admitted crashing his forklift truck into a FedEx truck breaking its light and also
conceded that he climbed the shelves, being seen by Tony Bindra and Miller. No discipline was
issued for these infractions but Argueta admitted being warned by Malik for ignoring an order.
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Incredibly, Tony Bindra testified that he saw Michel Torres asleep at work at least 3
times, the last being two to three weeks before he was discharged. However, Bindra did not
wake him up and no discipline was given to him for this gross misconduct.

| find that the Respondent condoned the alleged misconduct of Argueta and Jose Michel
Torres until an opportunity arose to discharge them for their union activities. The evidence is
clear that the Respondent would have continued them in its employ, as it had for the four years
each had been working for it, had it not been for the Union's appearance on the scene.

Jose Martin Torres

Miller's testimony that Jose Martin Torres was hired only as a replacement for Juan
Flores lacks merit. The Respondent's records estabiish that Martin continued to work for three
weeks, from February 17, 2015 when Flores retumed, until his discharge on March 6. This
completely undermines Miller's testimony that Martin was scheduled to be discharged upon

Flores' return ta w_ork.

Moreover, Miller did not testify that he told Michel or his brother that he would be
retained only until Flores retumned. Significantly Miller's testimony that he told Torres that Juan
Flores was away from work caring for his child and that when he returned “we'll see how
business was, and we would take it from there” held out the possibility that if business was good
he wouid be retained. This was not an unequivocal declaration to Martin that he would be

replaced upon Flores’ return to work.

Further, the evidence aiso establishes that Flores worked as a handyman in addition to
picking orders. Accordingly, Martin Torres may have replaced Flores regarding his order picking
work but did not substitute for his repair work. Accordingly, they did different types of work and it
appears that Martin Torres could have heen retained to perform the type of work he did even
upon Flores’ retum {o work,

The reason given for Martin’s discharge, that he was hired only as a repiacement for
Flores until his return to work was false. The evidence establishes that Martin continued to be
employed for three weeks after Flores’ return. He was discharged only when the opportunity
arose to discharge him for the union activities of his brother.

Conclusion

I accordingly find and conclude that the Respondent has not proven that it would have
discharged Jose Wilfredo Argueta, Jose Martin Torres or Jose Michael Torres even in the
absence of their union activities. Wright Line, Inc., above.

Employees were Threatened with Unspecified Reprisals and Discharge;
Futility of Selecting the Union

The compiaint alleges that the Respondent, by Miller, threatened employees with
unspecified reprisals if they selected the Union as their representative; told employees that it
would be futile to select the Union as their collective bargaining represented, and threatened
employees with discharge if they selected the Union as their representative.
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Miller denied making these statements. As set forth above, following the playing of the
recorded meeting at which he spoke on March 10, set forth above, Miller admitted that it was
his voice making these statements. The Respondent then amended its answer to admit the
compiaint allegations that on March 10, the Respondent, by Miller threatened employees with
unspecified reprisals, told employees that it would be futile to select the Union, and threatened
employees with discharge if they selected the Union as their collective bargaining
representative.

| accordingly find that these admitied threats violated Section 8(a)(1) of the Act.

Interrogation of Employees and Threats of Unspecified Reprisals Concerning
Employees’ Involvement with the FLSA Suit

On July 8, 2015, Tony Bindra received a federal lawsuit filed by the Respondent’s
employees including Henry Hemandez, Marvin Hernandez, Roberto Reyes, Javier Reyes and
Augustin Sabillon. The suit alleged that the Respondent violated the FLSA by not paying, inter
alia, overiime wages and other payments required by law.

The complaint alleges that in July, 2015, by Tony Bindra, interrogated employees about
their involvermnent in a FLSA lawsuit and threatened them with unspecified reprisals because of
their involvement in the filing of a FLSA lawsuit.

The Board has long held that the filing of a lawsuit by a group of employees is protected
activity. See D. R. Horiori, 357 NLRB No. 184, slip op. at 2 fn. 4 (2012}, and cases cited
therein; 200 E. 81¥ Rest. Corp., 362 NLRB No. 152 (2015)

The Interrogation of Reyes

As set forth above, on July 15, Miller and Tony Bindra called Reyes into an office where
they spoke to him alone. Bindra showed him the FLSA lawsuit and asked him if he knew
anything about the attorney who filed the FLSA suit. Bindra pressed him, saying that his name is
the first one listed. Reyes repeated that he knew nothing. He was told to return to work.

Following that private meeting, Bindra spoke at a meeting with employees regarding the
suit, as set forth above. In that conversation, Bindra challenged them, asking them if the
information conceming their residences listed in the suit was correct. He accused the men of
suing him. He contradicted the suit’s allegations that the men worked on weekends, asking
detailed questions about when they worked. He then asked the workers if they still intended to
pursue the suit, ending the conversation with the remark that “now the question is this. We are
fighting or we are not fighting? | didn’t pay you or did | not pay you? That’s the question.”

The Respondent defends the General Counsel’s allegations by asserting that the
employees agreed that the suit was without merit and that they wanted to abandon it. The
recorded transcription contains no such statements.

In this respect | reject the Respondent’s argument that a letter dated January 3, 2016
from the attorney who filed the lawsuit proves that the allegations made therein are false. The
letter requested Zabell's consent o file an amended complaint, stating that the factual
allegations conceming the employees’ hours worked and lunch breaks kin the compiaint were
not accurate. He sought to deiete the allegations concerning the lunch breaks and to present a
more accurate representation of the hours worked by each employee. Thus, at most, the letter
represents that certain allegations contained in the lawsuit were inaccurate, not the entire
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lawsuit. Further, the letter states that the atiorney simply wished to change the empioyees’
hours warked, not to delete that part of the iawsuit.

Accordingly, the Respondent’s argument that the FLSA lawsuit was filed in "bad faith”
and therefore permitted Zabell to question the empioyees as to their basis for filing the suit has
no merit. The fact that the Respondent unlawfully questioned the employees about their lawsuit
constitutes unlawful interrogation. Samsung Electronics, LLC, 363 NLRB No. 105, slip op. at 1
(2016).

The Respondent also correctly asserts that Bindra said that he had to “defend myseif”
and that he would have to “fight.” | find nothing improper with Bindra's remark that he had to
defend himself.” However his question whether he and the workers are fighting or not fighting
constitutes coercive interrogation. He sought an immediate answer from the workers, without
the aid of their attorney, as to whether the Respondent paid them properly or did not. And with
that answer he posed a further question of whether they would fight each other or not.

Thus, Bindra sought to coercively convince the workers that they had been paid and
therefore should not fight him in their lawsuit for proper compensation.

The remarks by Bindra constitute intarrogation of the employees he addressed. The
Board has held that an interrogation is untawifui if, in light of the totality of the circumstances, it
reasonably tends to interfere with, restrain or coerce employees in the exercise of their Section
7 rights. Relevant factors include whether proper assurances were given conceming the
questioning, the background and timing of the interregation, the nature of the information
sought, the identity of the questioner, and the place and methed of the interrogation. The Board
has viewed the fact that the questioner is a high level supervisor as one factor supporting a
conclusion that the questioning was coercive. Brighton Retail, Inc., 354 NLRB 441, 448 (2009).
Samsung, above.

Here, Bindra, the manager of the Respondent and the brother of its owner, questioned
its employees immediately after receiving the lawsuit. He stated that he was surprised and
“disappointed” that the suit was filed. The fact that he was disappointed clearly establishes that
he blamed the employees for suing him and bore animus toward them for engaging in the
protected activity of filing the action. He further sought to encourage, if not coerce them, into
dropping the lawsuit, asking if they still intended to pursue it.

Thus, no assurances were given concerning the questioning, the interrogation took place
in an atmosphere of interference with the Union activities of the workers — the Respondent
admitted that it had, on March 10, threatened employees with reprisals and discharge if they
selected the Union, and told them that it would be futile to do so. Further, it had discharged
three employees for their union activities, and only one week later it unlawfully discharged five
more employees for their union activities.

It is clear that Bindra and Miller sought to obtain information about the lawsuit from
Reyes, asking him if he knew anything about the lawyer who filed the suit. Reyes denied such
knowiedge and Bindra coercively continued the questioning by noting that Reyes' name was the
first in the list of plaintiffs. The Respondent’s effort to obtain information about the lawsuit is
unguestionably interrogation. Samsung, above. In the meeting with the other employees Bindra
attempted to coercively persuade the workers to abandon their lawsuit, and tried to have them
discontinue their protected activity of joining together to seek to remedy their allegedly uniawiul
working conditions. He threatened that he would “fight’ them If they continued to engage in the
protected activity of pursuing their lawsuit.
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I accordingly find and conclude, as alleged, that the Respondent interrogated employees
about their involvement in the FLSA lawsuit and threatened them with unspecified reprisals
because of their involvement in the filing of that lawsuit.

The Implementation of New Work Rules and Discipline

The complaint alleges that the Respondent unlawfully implemented new work rules and
discipline regarding ceil phone use and lateness.

As set forth above, on July 21, the Respondent implemented new work rules prohibiting
cell phone use during work hours and providing discipline for employee lateness.

It is undisputed that this was the first time that written work rules have been imposed on
employees. Employee testimony that they understood that they were required to report to work
on time or they would be subject to discipline misses the point, First, employees tesfified that
they called their manager to report their lateness and no discipline was issued. Secondly,
Argueta’s testimony that he was asked to wear a protective beit while using the forklift was not
a written rule.

The evidence strongly suggests, and | find, that the rules were implemented in response
to the employees’ union and protected, concerted activity. Thus, the rules were placed in force
on July 21, 2015, only two weeks after Bindra received the FLSA lawsuit and coercively
interrogated employees about its contents. Moreover, they were implemented in the context of
Miller’s strongly anti-union spesch to employees, and the Respondent’s admitted threats to the
workers. Further, the Respondent discharged five of the plaintiffs named in that lawsuit for
refusing to sign the new policy.

Moreover, the rules were implemented within the context of the Respondent’s
commission of violations of the Act in Miller's admitted threats that employees would be
discharged if they selected the Union, and that it would be futile to so designate the Union.

The Respondent’s Defense

The Respondent argues first, that it began work on the new policy befare it received
notice that the FLSA suit had been brought. Its witness Aldo Hemandez testified that he edited
the policy in mid-June. That may be the case, but the allegation and the violation is that the
new policy was implemented on July 21. There is no allegation as to the policy’s promuigation.

The Respondent asserts that the new rules were implemented in anticipation of its move
to a new facility in Bethpage, a larger facility with more forklift machines in an effort to promate
safety. However, the evidence establishes that the forklift machines were also used in the
former, Syosset facility. It is clear that the new safety rules would apply equally to both
facilities. Nevertheless, the new rules were not implemented at the Syosset warehouse.

The Respondent argues that the new rules were an eifort to improve safety.
Nevertheless, the move took place in late May and the new policy was not implemented for
another seven weeks. Miller's testimony that he told the workers that new rules prohibiting cell
phones would be in effect when the faculty moved cannot be believed. He noted that during
those seven weeks employees worked with dangerous equipment wearing their headphones
and he “said nothing.”
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Miller's further testimony that employees immediately after the move were “on board”
with the new policy but then “got lax” is similarly unbelievable. Clearly, no effort to enforce any
policy, oral or written, was made until the employees began their activities in behalf of the
Union and filed the FLSA lawsuit. It is clear that if safety was so important to the Respondent &
would have implemented its new work rules when it said it would — when it moved to Bethpage.

Further, there was substantial evidence that the conduct of employees in using cell
phones and wearing headphones during work hours was condoned at both locations. Tony
Bindra stated that the employees "always” wore headphones and that he always told them not
to do so but they did not heed his warning.

Miller precisely explained the Respondent's true motive for implementing the new rules.
In his speech to the employees on March 10, he told them he feit betrayed “because | aiways
treated everyone right....! give you a lot ... freedom. The phones | don't say anything. If you
want change, carefui what you ask for. Okay. Because a lot will change....If you are not happy,
leave. But stop, don't bring problems for me because | am not going to be happy and if | am
not happy you will not be happy.... Someone is putting things in your head but if you want it, if

- you don't believe me, do what you got to do... You'll see what happens.” Miller's promise to

change was realized in the unlawful implementation of the new rules.

At the time of Miller's meeting with the workers, the Respondent was located in its
former facility in Syosset. It is clear that Miller acknowledged that the employees’ cell phone
use was not appropriate but he said nothing about it, thereby condoning their use. He clearly
related a change in that policy to the advent of the Union. The evidence also establishes that
the new rules were put in place in reaction to the recent filing of the FLSA suit.

| accordingly find and conclude that the new work rules were implemented in retaliation
for the employees’ union activities and because they filed the FLSA lawsuit. COR Mfg., 324
NLRE 788. 790 (1997). | further find that the Respondent has not met its burden of proving that
it would have implemented the new rules even in the absence of the employees’ union and
concerted activities. Wright Line, above.

The Discharges of Henry Hernandez, Marvin Hernandez Roberto Reyes, Javier Reyes
and Augustin Sabillon

| have found, above, that the implementation of the new work rules was unlawful. It is
well settled that discharge of employees because they violated an unlawful rule is itself
viclative of the Act. Tuscaloosa Quality Foods, 318 NLRB 405, 411 (1995) and cases cited

therein.

In addition, under a Wiight Line analysis, | find that the five employees who were
discharged were all engaged in union activities, and all were named plaintiffs in the FLSA
lawsuit which was well known to the Respondent at the time they were discharged. The
Respondent's animus toward the employees for filing the lawsuit is established in the coercive
interrogation and threats made at the July 15 meeting and in the context of the Respondent’s
admitted unlawful threats made at Miller's meeting. | therefore find that the General Counsel
has established a prima facie showing that their activities was a motivating factor in their

discharge.

The Respondent argues that it discharged the five workers because they refused to sign
the new work rule poficy. it claims that all its employees signed the policy but, as set forth
above, it could preduce only nine signed forms from the approximately 26 workers employed at
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the time. There was no evidence that employees who had not signed the form were also
discharged.

In addition, the empioyees testified that they understood that they were supposed to
report to work on time and certain employees stated that they knew that they could be
disciplined or discharged if they were late often. The Respondent argues that these were work
rules that were in place, were understood by the workers and, accordingly, the written
implementation of these rules was just a continuation of rules the workers understood and
therefore were nothing new. It must be emphasized that there were no written rules of any kind
in existence until the implementation of this work rule policy, and that the Respondent tolerated
for years the type of conduct prohibited by the new rules. .

The Responded also claims that these rules promoting safety in the workplace were,
themselves, proper rules. That may be true but, as found above, they were unlawfully
Implemented for unlawful reasons to retaliate against workers.

Nor did the Respondent establish why it had to discharge long-term employees with no
record of discipline. &t did not consider giving them a written waming or some lesser form of
discipline. The fact that it had tolerated the identical conduct suddenly prohibited pursuant to
the new rules undermines the Respondent's argument that it was vital that the rules be

adhered to immediately.

| accordingly find and conclude that the Respondent has not met its burden of proving
that the five employees wouid have been discharged even in the absence of their activities in
behalf of the Union and in participating in the FLSA lawsuit against the Respondent. Wright
Line, above, .

Threats of Legal Action in a Board Hearing Room

The compiaint alleges that on about December 9, Respondent, by its aitormey Saul D.
Zabell, while in a Board hearing room (a) threatened employees with legali action in retaliation
for engaging participating in a Board hearing and because of their Union activity and (b)
threatened to report employees to Government authorities in order to intimidate witnesses and
to discourage them from participating in Board processes.

As set forth above, the Union's witnesses credibly testified, in a mutually corroborative
matter to essentially the same facts. Attorney Zabell told the employees that he would report
them to the immigration authorities and that they would “not get a penny.” He made these
statements while the employees were in the hearing room.

Danny Bindra cornceded that he heard Zabell tell Powell that if the employees were
“legal,” they could not receive a penny due to a case whose hame he could not recall. Thus,
Bindra admitted that employees were in the room when Zabell made those comments —
essentially corroborating the General Counsefs witnesses on that point. It must be noted that
Zabell did not testify to refute these allegations.

| thus reject the Respondent's argument that Zabell was simply speaking to his client at
the elevator concerning the effect of the employees’ immigration status on this case. The
evidence is clear, as admitted by Bindra, that he heard a'conversation concerning immigration
between Zabell and Powell in the hearing room.
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[Tithreats to employees that election of the union might result in
their being reporied to Immigration officials and, presumably,
possibly deported, may similarly elicit strong fears in the
employees. While the record contains no evidence that any of
respondent’s employees are illegal aliens, should any of them fall
within that category, then Allard’s threats would undoubtedly
evoke the most intense fear, not only of employment loss, but of
removal from their very homes a well. Like the fears of job loss
discussed above, fears of possible trouble with the Immigration
Service or even of deportation must remain indelibly etched in the
minds of any who would be affected by such actions on
Respondent's parit. Viracon, Inc., 256 NLRB 245, 247 (1981).

Here, although there was no effective threat of job loss since the employees had already
unlawfully been discharged, nevertheless there were threats by the Respondent through Zabell
that he would report them to the Immigration Service and that they would not receive a penny
through this proceeding.

| accordingly find and conclude that the Respondent, by Zabell threatened employees
with legal action in retaliation for engaging participating in a Board hearing and because of
their Union activity and threatened to report employees to Government authorities in order to
intimidate witnesses and to discourage them from participating in Board processes.

There is no question that employees have an unfettered right to participate in Board
proceedings free of threats and intimidating comments by a respondent. The threats were of
such a nature that they had a tendency to interfere with the employees’ uninhibited right to
freely appear at the Board hearing and give testimony.

Threats in a hearing room made to employees therein that an immigration investigation
would be requested have been found to be unlawful threats in violation of Section 8(a)(1) of the Act,
AM Property Holding Coip., 350 NLRE 998, 1042-1043 (2007) and cases cited therein.

The Election

The election was held on March 24, 2015. Nine valid ballots were cast for the
Union and five ballots were cast against the Union. Five ballots were chalienged. The ballots
casf by Jose Wilfredo Argueta, Jose Martin Torres and Jose Michael Torres, the alleged
discriminatees in the unfair labor practice case, were challenged by the Employer. The ballots
cast by Amjad Malik and Maniit Singh were challenged by the Union. The Regional Director
directed that the hearing concerning all five challenged hallots be consolidated with the unfair
labor practice praceeding. The Employer filed Objections to the election which was also
consolidated with this proceeding.
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The Challenged Ballots

Inasmuch as | have found, above, that Jose Wilfredo Argueta, Jose Martin Torres and
Jose Michael Torres were unlawfully discharged, they remained statutory employees at the time
of the election. | therefore diredct that their baliots be opened and counted.,

inasmuch as | have found that Amjad Malik was a statutory supervisor and agent, |
therefore find that his ballot should not be opened and counted.

Manijit Singh did not testify. The burden is on the challenging party, the Union, to prove
that the voler who was challenged is ineligible to vote. Tony Bindra testified that Singh was a
warehouse employee and driver who performed the same work as Argueta, Jose Martin Torres
and Jose Michel Torres. There was no evidence presented to rebut that testimony. | therefore
find that Singh was a member of the unit and eligible to vote. | accordingly direct that the ballot
of Manijit Singh should be opened and counted.

The Objections
The Respondent filed the following objections to the election:

Prior to the election, and during the course of voting, the Union
pressured Imperial's employees to vote in favor of the union. The
Union leveraged threats conceming employee’s immigration
status, along with promises regarding legalizing their immigration
situation, to secure favorable votes. Moreover, during the course
of the election, the Union, in an apparent effort to bully their way to
a desired election outcome, resorted to acts of physical viclence
against Imperial's agents.

The aforementioned acts have a corrosive effect on the sanctity of
a fair election. As such, the NLRB should decline to certify the
March 24, 2015 election and should commence an investigation
into the improper and unlawful conduct that transpired.

The Regional Director directed that a hearing be held on the allegations “that the Union
wolld call immigration authorities and have employees deported, the promise that a vote for the
Union meant employees could stay in the country lawiully, and the intertwined threat by
employees that various members would kill an employee if sthe voted against the union
because it would mean that they would be deported (which grew from the initial threat by the
Union).”

The Director also directed that a hearing be held on the “allegation that a Union
representalive verbally and physically accosted the Employer’s representative in front of
employees at the beginning of the election.”
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The Director did not direct that a hearing be held on the allegation that a Union agent
engaged in unspecified threats, intimidation and electioneering immediately prior to and at the

election.
The Alleged Threats Regarding Employees’ Immigration Status

Tony Bindra stated that sometime prior to the election one employee told him that he
was told by the Union that if he did not vote for it his immigration status would be affected, and
he would be deported. Bindra did not identify the Union agent and did not know the alleged
victim's name. Bindra also stated that the same employee told him that he was told that a vote
for the Union meant that he could remain in the United "States legaliy, and that he would be

given a green card.

Manager Miller testified that no employee told him that he was threatened by the Union
or that the Union had mentioned anything to the workers about their immigration status.

Union president Mendaza and Union agent Fabres denied speaking to the employees
regarding their immigration status. No threats or promises were made regarding their
immigration status, and no Union agents told the employees that they would be deported if they
did not vote for the Union.

Henry Hernandez denied having any conversations with Union agents or employses
concerning their immigration status in relation to their vote in the election. Nor did he recall
discussions in which an employee’s life was threatened conceming their vote. Jose Michel
Torres denied that anyone made any promises to him regarding his immigration status if he
voted for the Union.

Employee Marvin Hermandez stated that no Union agents made any statements to him
concerning his immigration status if he voted for the Union. Similarly, Sabillon testified that no
Union agent promised him anything regarding his immigration status at the time of the election.

Javier Reyes denied that any Union agent made any promises to him conceming his
immigration status regarding his vote at the election. No one threatened him with deportation for
exercising his rights to join a union.

Roberto Reyes stated that no Union agent told him that how he voted may affect his
ability to stay in the United States. Argueta denied being spoken to by anyone conceming his
immigration status and its effect on his vote.

Inasmuch as no evidence was presented in support of this Objection it is overruled.
The Alleged Acts of Varbal and Physical Violence Toward the Respondent’s Agents
As set forth above, the election agreement provided that the election would take place in
the warehouse area adjacent to Miller's office by the large west facing loading door at the

Employer’s facility, and that stated that the Employer agreed to tum off all surveillance cameras
for the period of the election, which record the warehouse area adjacent to Herb Miller's office in
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addition to all exits in and out of the area. The controls for the video surveillance system are
located in the “blade room"” which is near the election polling location.

Tony Bindra testified that there was no agreement to shut the cameras during the
election, but nevertheless he was told by Zabell to tum them off and he did so.

An altercation occurred during the pre-election period before the voting began. During
that time, the Employer, Union and Board agent met in the location designated as the poliing
area,

Danny Bindra testified that as he was standing in the polling area before the voting
occurred, he observed Union president Mendoza walking toward the warehouse. Bindra stood
in front of him putting his hands at chest level and told him that he could not enter the
warehouse. Mendoza advanced, aggressively pushing his chest into Bindra’s chest with
Mendoza's hands on Bindra’s shoulders, pushing him back. Mendoza then placed his hand
under Bindra's chin, and made a gun gesture with his hand, saying “{'ll put you down.” Bindra
repeated that he could not enter the warehouse.

Bindra further stated that Mendoza raised his voice, insisting that he was “going to go
inside.” Bindra told him that he could not do so. At that point, according to Bindra, Zabell
stepped between them, repeating that Mendoza could not enter the warehouse. Mendoza
raised his hand, used profanities and told Zabe!l “what do you think — you're a big guy? I'll put
you down too.” Zabell repeated that he could not enter the warehouse.

Danny Bindra recounted that Mendoza's chest bumped Zabell's, and then Mendoza
*butted” Zabell's chest with his head. Bindra denied that Zabell put his hands on Mendoza.
Bindra estimated that each confrontation, that between him and Mendoza and between Zabell
and Mendoza last two to three minutes.

Danny Bindra recalled that twelve to fifteen empioyees who were 20 to 25 feet away and
were present to vote, saw the altercation. The incidents ended when the Board agent separated
Mendoza and Zabell, telling Mendoza to move back. Mendoza then walked to the area where
the employees were standing and spoke to them. Danny and Tony Bindra stated that they saw
Mendoza look at them and, once, put his finger across his throat, which Danny Bindra
interpreted as a threatening gesture.

Although Danny Bindra testified that he was in fear of his life, he did not call the police.
Instead, he gestured at the Board agents who replied that they had an election to conduct, but
later amended this testimony to state that the Board agent stepped between Zabell and
Mendoza. Bindra further stated that he asked Zabell if he should call the police and Zabell
replied that the Board agents were present. Bindra conceded that he did not file assault or
battery charges against Mendoza.

Tony Bindra testified that Mendoza “came to me” and said he wanted to “enter my
warehouse and go all the way in.” In further testimony, Tony Bindra stated that indeed,
Mendoza, without saying anything, began walking 20 feet inside the warehouse when Danny
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told him he could not do so. Bindra specifically stated that Mendoza said nothing about the
video system when he walked into the warehouse. He simply sought to walk into the warehouse
for no stated reason.

In this respect, Bindra's testimony is refuted by manager Miller who testified that the
confrontation concerned “an issue about tuming the cameras off and the union guy wanted to
walk around the warehouse ... it was an issue of the camera before they voted.” He stated that
Mendoza “tried to follow Tony to shut the cameras oif and Zabell asked him to stay where we
were” and not enter the warehouse.

-Tony Bindra then saw Mendoza walk up to Danny who told him that he could not enter
the warehouse. Then Mendoza pushed Danny and made a gun sign with his hand, telling
Danny that he would take him down. Tony Bindra then saw Zabell get between the two men at
which point he observed Mendoza head-butting Zabell’s chest, and pushing and shoving Zabell,
saying that he would “take care of you, too. He saw Mendoza put his hands on Danny's
shoulders, attempting to push him back. He recalled that Mendoza was yelling, screaming and
cursing at the time. He first stated that the confrontation lasted a “few minutes” and then stated
that it consumed five to nine minutes.

Tony Bindra noted that 12 to 14 employees were present during this incident and stood
about 10 to 20 feet away. However, he also testified that “some of the [workers] were present.”
When asked how many, he stated that “this was a very heated situation. | didn't know what was
going on so | didn't pay attention to it i there were other people there.”

Tony Bindra then said that following the confrontation with Danny, Mendoza went “all the
way inside’ the warehouse and was stopped by Danny, and then both were engaged in a
physical confrontation.

Miller stated that Mendoza came up to Zabell and when “neck and neck...actually
bumped him.” Miller added that Mendoza and Zabeil were touching each other, with Mendoza
threatening him. Miller said all the employees were watching this scene while they were waiting

for the polls to open.

It must be noted that Miiler stated that he was 15 to 20 feet away from the confrontation
and he could hot hear what words were used - “the people were yelling, and you can't make
out nothing.” He did not hear any “specific words. “Later, when he was recalled by the
Respondent, Miller's memory improved. He stated that he heard Mendoza tell Danny Bindra
and Zabell that he would “take [them] down.”

Tony Bindra first testified that the altercation lasted a “few minutes” and then said it took
place between five and nine minutes. Danny Bindra testified, alternately that it lasted one to
three minutes, then two to three minutes, and then five to nine minutes. Miller stated that the
dispute continued for three to five minutes. There is no dispute that when the Board agent came
between the men the conirontation ended.

Union president Mendoza stated that when he arrived at the polling location an
employee told the Board agent there were many surveillance cameras at the warehouse and he
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pointed at some of them. Mendoza told the Board agent that the cameras shouid either be shut
off or the cameras covered. The Board agent mentioned this to Zabell.

Mendoza stated that he asked for proof that the cameras were shut. Zabell said that he
would have a manager or owner shut the system. Mendoza protested that either the Union or
the Board agent must also be certain that the cameras are shut.

Al that point, according to Mendoza, Zabell began yelling, saying that he would not
permit the Union to “go and make sure the cameras were off.” Both he and Zabell raised their
voices at each other. Mendoza stated that after he asked to see the cameras, Zabell stepped in
front of him, yelling that he could not do so. Mendoza stated that Zabell came toward him and
they were inches apart but did not have physical contact.

Mendoza testified that the Union was not assured of a fair election if it was not able to
ensure that the cameras were shut. He did not take the owner's word that the cameras were
rendered inoperable. Mendoza stated that after he was refused permission fo check the
cameras they continued to argue, but he did not attempt to walk into the Respondent’s facility.

However he stated that after his request was denied he attempted to walk out of the
election area to observe the camera system. He stated that since he did not attempt to walk
through the facility the owners did not try to get in his way. He alsa denied saying “l got you” or
that he made a gun gesture with his empty hand. |

Mendoza stated that he believed that he had a right fo "walk around” the shop as he
had, in the past, been permitted to enter an employer’s premises prior to an election. Mendoza
stated that he did not attempt to walk inside the facility. Rather he walked only in the area where
the polling area was located. Mendoza denied speaking to or making a throat slashing gesture
at the Respondent’s agents.

According to Mendoza the Board agent told him to bring up the matter after the election
if he so chose.

Union agent Fabres testified that he did not withess the altercation between Mendoza
and Zabell but was told about it later by Mendoza. Fabres further stated that the employees
were inside the shop at work at the time of the confrontation

Argueta, the Union’s election observer, testified that he saw an argument between
Zabell and Mendoza. He stated that they got close to each other “like pushing and shoving” but
he saw no contact between them. The argument lasted four to five seconds. He denied seeing
Mendoza make hand gestures at that time. Argueta stated that none of the employees were
present during the argument as they were told to leave the area - to “hide themselves.”

Employees Roberto Reyes, Jose Michel Torres, Marvin Hernandez, Javier Reyes, and
Sabillon denied seeing any argument at the election. In addition, Jose Michel Torres, Marvin
Hernandez and Sabilion denied seeing any physical confrontation. As set forth above, Argueta
stated that he was the ohly employee present at the pre-election confrontation.

Henry Hemandez did not recall Zabell being at the election, but heard from other workers after
the election that Zabell and a Union agent “wanted to like fight.”
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The Respondent subpoenaed Board agent Stephanie LaTour to testify as to the events
at the election. The Board granted the General Counsel's petition to revoke the subpoena
pursuant to Section 102.118(a)(1) of the Board's Rules and Regulations on the ground that
other witnesses were available to testify about the election incident.

Analysis
Objection 1

“It is the Employer's burden, as the objecting party, to prove that there has been
misconduct that warrants setting aside the election.” Consumers Energy Co., 337 NLRB 752,
752 (2002).

| conclude, based on the above, that no credible evidence has been presented as to the
first Objection, that the Union would call immigration authorities and have employees deported,
or promised that a vote for the Union meant employees could stay in the country lawfully, or a
threat by employees that various members would kill an employee if s/he voted against the
union because it would mean that they would be deported.

Here, Tony Bindra's testimony that an unnamed employee told him that an unnamed
Union agent threatened him with deportation and said that he could remain the United States if
he voted for the Union is simply incredible. No supporting evidence has been presented and
each of the employees denied that any such comments had been made.

Objection 2

The second Objection alleges that the Union assaulted the Respondent's agents and
attomney at the election.

The test for evaluating conduct of a party is an objective one — whether it has the
“tendency ta interfere with the employees’ freedom of chaice.” Tayfor Wharton Division, 336
NLRB 157, 158 {2001). In determining whether a party’s misconduct has the tendency to
interfere with employees’ freedom of choice, the Board considers: (1) the number of incidents
(2) the severity of the incidents and whether they were likely to cause fear among the
employees in the bargaining unit (3) the number of employees in the bargaining unit subjected
to the misconduct (4) the proximity of the misconduct to the election (5) the degree to which the
misconduct persists in the minds of the bargaining unit employees (6) the extent of
dissemination of the misconduct among the bargaining unit employees (7) the effect, if any, of
misconduct by the opposing party to cancel out the effects of the original misconduct (8} the
closeness of the final vote and (9) the degree to which the misconduct can be attributed to the

party.

| note first that the stipulated election agreement provided that the Employer would tum
off its surveillance video cameras so that they would not be operating during the election.

Mendoza attempted to ensure that the cameras was turned off, and stated that he did
not want to take the Employer’s word that it had done so. The Employer attempted to diminish
this important aspect of Mendoza's actions by its testimony of Tony Bindra that there was no
agreement that it would shut the cameras, and by Danny Bindra's testimeny that Mendoza said
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nothing about the video system and simply wanted to enter the warehouse for no stated reason.
It is significant that the Employer's manager Miller stated, in contradiction, that the confrontation
arose concerning “an issue of the camera.”

Accordingly, the Bindra brothers sought to make it appear that Mendoza's actions were
a brazen attempt to walk through the warehouse for no reason whereas Mendoza, apparently
relying on the election agreement'’s stipulation that the cameras were to be shut, simply wanted
to confirm that fact, and made it known that that was his purpose.

Thus, it appears that Mendoza, by his own testimony, was not satisfied with the
Employer’s assertion that it had shut the cameras, and he attempted to exit the election area to
observe the video system, claiming, at hearing, that he had a “right” to *walk around” the shop.
Miller gave believable testimony that Mendoza attempted to follow Tony Bindra when he shut
the cameras off and that Zabeli asked him to “stay where we were” and not enter the
warghouse.

Although | credit Mendoza's testimony that he did not try to walk through the warehouse,
the evidence is clear that he did proceed at least to some point at or near the entrance of the
warehouse which resulted in the Employer's attempt to stop him. Thus, the alleged misconduct
may be attributed to the Union, a party.

| further find that an argument and confrontation ensued between Danny Bindra, Zabell
and Mendoza. The argument included raised voices and profanities. As set forth above,
Employer representatives claimed that Mendoza, being the aggressor, made contact with
Danny and Zabell, attempting to push them back. In contrast, Mendoza stated that, although he
was “inches apart” from Zabell they made no contact.

| also find, as testified by Argueta, that there was “pushing and shoving.” However, he
denied that there was contact between the men.

The evidence is clear that there was contact between Mendoza, Zabell and Danny
Bindra. It is doubtful that angry words between men who were only “inches” away according to
Argueta would not resuit in contact between them especially since he testified that there was
“pushing and shoving." However, | find that that the contact was nothing more than the men
pushing each other in the opposite direction. [ do not credit the Employer’s agents that Mendoza
head butted Danny and Zabell in their chests. It is not likely that such an act would have gone
without the police being called by Zabell or the Employer or criminal charges being filed by
them.

In making findings as to what occurred, | similarly cannot credit the Bindras or Zabeil's
testimony that Mendoza made threatening statemenis or threatening gestures toward them.
Miller did not confirm that testimony and Mendoza and Argueta denied it. It is further noted that
Miller at first denied hearing anything that Mendoza said, but later, upon recall by Zabell heard
Mendoza's alleged threatening statement.

Considering the factors the Board looks at in determining whether Mendoza's conduct
had a tendency to interfere with the employees’ freedom of choice, only one incident took place

- the confrontation between Mendoza, the Bindra brothers and Zabell. The incident occurred in
the immediate vicinity of the election.

| cannct credit the Employer’s evidence that the argument took as long as they said it
did. It is uniikely that it lasted even a few minutes. The Board agent intervened and came
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between the disputants breaking it up and thereafter proceeded with the election. | accordingly
find that the confrontation was quite short in duration. In this respect, | credit Argueta’s
testimony that the dispute lasted a few seconds.

In considering whether Mendoza's conduct was likely to cause fear among the
employees it must first be determined whether any of the employees were present at the
confrontation, and if not, whether that incident was disseminated among employees not present.

As set forth above, Danny Bindra and Miller testified that all the voting employees were
present at the confrontation. However, Tony Bindra first stated that some employees were
present. When asked how many, he said “this was a very heated situation. | didn't know what
was going on so | didn't pay attention to if there were other people there.” He later testified that
all the employees were present. However, all the employees other than Argueta, the Union’s
election observer, denied that they were present or saw any arguments or confrontations.

In view of my credibility findings, above, in which | discredited the Bindra others as to
material parts of their testimony, | cannot credit the Employer’s agents that all the employees
were present and observed the confrontation, Thus, | find that enly Argueta was present. He
described the dispute as “pushing and shoving,” lasting only a few seconds.

Further, regarding the dissemination of the incident, Henry Hemandez stated that he
heard from other workers after the election that Zabell and a Union agent "wanted to like fight.”
Hernandez did not testify as to how many cother employees spoke about this matter and he gave
no further details as to what he heard. In any event, the dissemination tock place after the
election and thus could not have affected the employees hefore they voted.

There was no evidence as {0 whether the incident persisted in the minds of the unit
employees, particularly since 1 find that employees, other than Argueta, were not present at the
incident. There is no evidence that dissemination of the incident to the employees occurred

before the election.

As to the effect, if any, of misconduct by the Employer, [ credit Mendoza’s testimony that
Zabell stood in his way, stopping him from proceeding further. Thus, it appears that Zabell
placed his body in front of Mendoza's, with both equally contributing to the physical contact
which | find occurred. Accordingly, if Mendoza was originally at fault for attempting to proceed
toward the warehouse, Zabell was equally at fault for blocking his way, causing the physical
contact between them.

It is not possible to determine the closeness of the final vote since five ballots were
challenged and | direct, below, that four of them be opened. However, nine valid votes were
cast for the Union and five were cast against it. Nine votes against five is not a close vote.

| find that the incident which occurred did not reasonabI'y tend to interfere with the
employees’ free and uncoerced choice in the election. The incident was not directed at the
employees, there is no credible evidence that any more than one employee, Argueta, the
Union’s election cbserver, witnessed the incident, and there is no evidence that the incident was’
disseminated to the other employees or that it persisted in their minds.

In addition, | cannot find that, in observing the incident, Argueta was given the
impression that the Employer was “powerless against the force of the union.” Rather, as in Chrilf
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Care, Inc., 340 NLRB 1016, 1016-1017 (2003), where the union’s agent disrupted an employer
meeting with empleyees and initially resisted the ernployer's efforts to eject her. | find that the
Employer here, as was the employer in Chrill Care, “fully able to maintain controi” by resisting
Mendoza's attempt to proceed toward the warehouse. As was the case in Chnll Care, the union
agent left the area when the police were called. Here, Mendoza backed away when the Board
agent intervened.

The cases cited by the Employer, Service Employees District 1199 (Staten Island
University Hospital), 339 NLRB 1059, 1061 (2003) and Central Massachusetts Joint Board, 123
NLRB 590, 609 (1959) are inapposite. In Staten Istand University Hospitai, the union’s agent
engaged in a "series of open confrontations with managers” which consisted of “deliberate,
repeated and unprovoked verbal abuse, including profanity, racial and sexual slurs and threats
of physical harm.” The Board found that the union’s actions violated Section B(b)(1)(A} of the
Act. It also found that the hospital’'s employees, who were fully aware of the agent's actions,
would reasonably tend to fear that they would be subject to the same abusive tactics if they
failed fully to support the union in its bargaining pesition and the impending strike. The Board
further found that the agent's intent in engaging in this “prolonged ... repeated harassment was
to “send this intimidating message to the hospital employee audience.”

In Central Massachusefts, the Board found that the union agent's threatening with bodily
harm and kicking an employer official as he crossed the union’s picket line violated Section
8(b){(1)(A) of the Act. The Board held that the striking employees could have reasonably
regarded the assault “as a reliable waming of what might befall them if they abandoned the
strike” and restrained and coerced them in their exercise of their right to continue or discontinue
striking as they wished.

The question here is whether the employees wouid reasonably fear that they would be
subject to similar misconduct if they chose to fail to support the Union. | find that they would not
harbor such a fear, Rather, | find that, Argueta, the sole witness to the incident, would
reasonably believe that Mendoza was demonstrating his reasonable belief that the Union was
entitfed to ensure that the surveillance cameras were shut as agreed in the election stipulation,
and that Mendoza was correct in asserting that he had a right to confirm that the cameras were
turned off. Argueta could therefore reasonably believe that the resulting confrontation took place
because of the Employer’s challenge to Mendoza's attempt to verify that the cameras were
deactivated.

In sum, | view the election as reflecting the employees’ free choice and | overrule this
Objection.
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Conclusions and Recommendations

Based on the above discussion, the ballots of Jose Wilfredo Argueta, Jose Martin
Torres, Jose Michel Torres, and Man|it Singh shouid be opened and counted. The ballot of
Amjad Malik should not be opened and counted.

| shall remand the proceedings in Case No. 29-RC-146077 to the Regional Director and
and direct him to open and count the ballots of Jose Wilfredo Argueta, Jose Martin Torres, Jose
Michel Torres, and Manjit Singh, and issue a revised tally of ballots.

If the revised tally of ballots shows that a majority of the valid votes cast at the election
were cast for the Petitioner, | recommend that the Petitioner be certified. If the revised tally of
ballots shows that the Petitioner has lost the election, | recommend that the election be set
aside, and that all proceedings in Case No. 29-RC-146077 be vacated.

Conclusions of Law

1.The Respondent, Deep Distributors of Greater NY, Inc. d/b/a The Imperial Sales, ié an
employer engaged in commerce within the meaning of Section 2(2), (6) and {7) of the Act.

2. The Respondent violated Section 8(a)(1) and (3) of the Act by discharging Jose
Wilfredo Argueta, Jose Martin Tomres, Jose Michael Torres, Henry Hernandez, Marvin
Hemandez, Roberto Reyes, Javier Reyes, and Augustin Sabilion.

3. The Respondent violated Section 8(a)(1) of the Act by giving its employees the
impression that their Union activities were under surveillance by the Respondent.

4, The Respondent viclated Section 8{a)(1) of the Act by threatening its employees with
unspecified reprisals if they selected the Union as their collective bargaining representative.

5. The Respondent violated Section 8(a)(1) of the Act by telling its employees that it
would be futile to select the Union as their collective bargaining representative.

6. The Respondent violated Section 8(a)(1) of the Act by threatening its employees with
discharge if they selected the Union as their collective bargaining representative.

7. The Respondent violated Section 8(a)(1) of the Act by interrogating its employees
about their involvement in a Fair Labor Standards Act lawsuit.

8. The Respondent violated Section 8(a)(1) of the Act by threatening its employees with
unspecified reprisals because of their involvement in the filing of a Fair Labor Standards Act

lawsuit.

9. The Respondent violated Section 8(a)(1) of the Act by |mplement|ng new work rules
and discipline regarding cell phone use and lateness.

10. The Respondent violated Section 8(a){1) of the Act, while in a Board hearing room, it
threatened employees with legal action in retaliation for participating in 2 Board hearing and
because of their Union activity.
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11. The Respondent violated Section 8(a)(1) of the Act, while in a Board hearing room,
it threatened to report employees to Government authorities in order to infimidate witnesses
and to discourage them from participating in Board processes,

12. The unfair labor practices set forth above are unfair labor practices affecting
commerce within the meaning Section 2(6) and {7) of the Act.

The Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered te cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

Having found that the Respondent has unlawfully implemented new work rules on July
21, 2015 regarding ceil phone use and lateness, | shall order that it rescind those new work
rules.

The Respondent having discriminatorily discharged and refused to reinstate Wilfredo
Argueta, Jose Martin Torres, Jase Michael Torres, Henry Hernandez, Marvin Hernandez,
Roebero Reyes, Javier Reyes, and Augusfin Sabillon, it must offer them reinstatement to their
former positions or, if those positions no longer exist, to substantially equivalent positions,
without prejudice to their seniority or any other rights or privileges they would have enjoyed,
absent the discrimination against them. Further, | shall recommend that the Respondent make
them whote for any loss of eamings and other benefits suffered as a result of the discrimination
against them.

Backpay shall be computed in accordance with £, W. Woolworth Co., 90 NLRB 288
(1950), with interest at the rate prescribed in New Horizons, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medical Center, 366 NLRB No. 8 (2010),
enf. denied on other grounds sub. nom. Jackson Hospital Cormp. v NLRB, 847 F.3d 1137 (D.C.
Cir. 2011). In accord with Tortillas Dan Chavas, 361 NLRB No.10 (2014}, my recommended
Order also requires the Respondent to (1) submit the appropriate documentation to the Social
Security Administration so that when backpay is paid to the employees, it will be allocated to the
appropriate calendar quarters, and/or (2) reimburse her for any additional Federal and State
income taxes she may be assessed as a consequence of receiving a lump-sum backpay award
covering more than 1 calendar year, |

In accordance with the Board's decision in J. Piceini Flooring, 356 NLRB No. 9, slip op.
at 5-8 (2010), I shall recommend that the Respendent be required to distribute the attached
notice to members and employees electronically, if it is customary for the Respondent to
communicate with employees and members in that manner. Also in accordance with that
decision, the question as to whether a pariicular type of electrenic notice is appropriate should
be resolved at the compliance stage, /. Plecini Fleoring, above, slip op. at 3. See Teamsters
Local 25, 358 NLRB No. 15 (2012).

The General Counsel requests that the order in this case should include a requirement
that Wilfredo Argueta, Jose Martin Torres, Jose Michael Torres, Henry Hermandez, Marvin
Hernandez, Raberto Reyes, Javier Reyes, and Augustin Sabillon be reimbursed for their search
for work and work-related expenses, without regard to whether interim eamings are in excess of
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these expenses. Normally, such expenses are considered an offset o interim earnings.
However, the General Counsel seeks a change in existing rules regarding such expenses. This
would require a change in Board law, which is solely within the province of the Board and not an

" administrative law judge. Therefore, | shall not include this remedial proposal in my

recommended order,

On thess findings of fact and conclusions of law and on the entire record, | issue the
following recommended10

ORDER

The Respondent, Deep Distributors d/b/a The Imperial Sales, inc., Bethpage, New York,
its officers, agents, successors, and assigns, shall

1.Cease and desist fram;

{a) Discharging employees because they engaged in union activities, concerted
activities, and because they filed a lawsuit pursuant to the Fair Labor Standards Act.

{b) Giving its employees the impression that their Union activities were under
surveillance.

(c) Threatening its employees with unspecified reprisals if they selected the Union as
their collective bargaining representative.

(d) Telling its employees that it would be futile to select the Union as their collective
bargaining representative.

(e} Threatening its employees with discharge if they selected the Union as their
collective bargaining representative.

(f) Interrogating its employees abeut their involvement in a Fair Labor Standards Act
lawsuit.

{(g) Threatening its employees with unspecified reprisals because of their involvement in
the filing of a Fair Labor Standards Act lawsuit.

{(h) Implementing new work rules and discipline regarding cell phone use and lateness.

(i} Threatening employees with iegal action in retaliation for participating in a Board
hearing and because of their Union activity.

10 if no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recornmended Order shall, as provided in Sec.
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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(i) Threatening to report employees to Government authorities in order to intimidate
withesses and to discourage them from participating in Board processes. .

(k} In any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Tske the following affirmative action necessary to effectuate the policies of the Act.

{a) Within 14 days from the date of the Board’s Order, offer Jose Wilfredo Argueta, Jose :
Martin Torres, Jose Michael Torres, Henry Hemandez, Marvin Hernandez, Roberio Reyes, i
Javier Reyes, and Augustin Sabiilon full reinstatement to their former jobs, or if those jobs no
longer exists, to substantially equivalent positions, without prejudice to their seniority or any
other rights or privileges previously enjoyed.

(b) Make Jose Wilfreda Argueta, Jose Mariin Torres, Jose Michael Torres, Henry
Hernandez, Marvin Hemandez, Roberto Reyes, Javier Reyes, and Augustin Sabillon whole for
any loss of earnings and other benefits sufferad as a resuit of the discrimination against them, in
the manner set forth in the remedy section of the decision.

(¢) Within 14 days from the date of the Board's Order, remove from its files any reference o
the unlawful discharges, and within 3 days thereafter notify Jose Wilfredo Arguets, Jose Martin
Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez, Roberto Reyes, Javier
Reyes, and Augustin Sabillon in writing that this has been done and that their discharges will not
be used againsi them in any way.

() Within 14 days after service by the Region, post at its facility in Bethpage, New York,

copies of the attached notice marked “Appendix.” 11 Capies of the natice, on forms provided by
the Regional Director for Reglon 29, after being signed by the Respondent's authorized
representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where natices to employees are customarily posted. In
addition to physical posting of paper notices, the notices shall be distributed electronically, such
as by email, posting on an intranet or an internet site, and/or other electronic means, if the
Respondent customarily communicates with its employees by such means. Reasonable steps
shall be taken by the Respondent to ensure that the notices are not altered, defaced, or covered
by any other material. In the event that, during the pendency of these proceedings, the
Respondent has gone out of business or closed the facility involved in these proceedings, the
Respondent shall duplicate and mail, at its own expense, a copy of the notice to ail current
employees and former employees employed by the Respondent at any time since February 17,
2015.

{e) Rescind the work rules entitied *Employee Code of Conduct” which was implemented on
March 21, 2015, and notify the employees that it has done so.

11 |f this Order is enforced by a judgment of a United States court of appeals, the words in
the notice reading “Posted by Order of the national Labor Relations Board™ shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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{f) Preserve and, within 14 days of a request, or such additicnal time as the Regicnal
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

{(g) Within 21 days after service by the Region, file with the Regional Diractor a swom
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

IT 1S FURTHER ORDERED AS FOLLOWS:
1. The Objections to the election are hereby overruled.

2. The proceedings in Case No. 20-RC-146077are hereby remanded to the Regional Director
for Region 29. He is directed to open and count the ballots of Jase Wilfredo Argueta, Jose
Martin Torres, Jose Michel Torres, and Manjit Singh, and issue a revised tally of ballots.

3. If the revised tally of ballots shows that a majority of the valid votes cast at the election were
cast for the Petitioner, | recommend that the Petitioner be certified. If the revised tally of ballots
shows that tha Petitioner has lost the election, 1 recommend that the election be set aside, and
that all proceedings in Case No. 28-RC-146077 be vacated.

Dated, Washington, D.C. May §, 2016

Steven Davis
Administrative Law Judge

43

DAO0216




Case 17-2250, Document 54, 02/23/2018, 2242094, Page220 of 238

JD(NY)-13-16

APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Govemment

The National Labor Relations Board has found that we vnolated Federal labor law and has
ordered us to post and obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benéfit and protection
Choose not to engage in any of these proiscted activities

WE WILL NOT discharge you because of your union and concerted activities and because you
filed a lawsuit pursuant to the Fair Labor Standards Act.

WE WILL NOT give you the impression that your Union activities were under surveillance.

WE WILL NOT threaten you with unspecified reprisals if you select United Workers of America,
Local 660 as your collective bargaining representative.

WE WILL NOT tell you that it would be futite to select the Union as your collective bargaining
representative.

WE WILL NOT threaten you with discharge if you select the Union as your collective bargaining
representative.

WE WILL NOT interrogate you about your involvement in a Fair Labor Standards Act lawsuit.

WE WILL NOT threaten you with unspecified reprisals because of your involvement in the filing
of a Fair Labor Standards Act lawsuit.

WE WILL NOT unlawfully implement new work rules and discipline regarding cell phone use
and lateness.

WE WILL NOT threaten you with legal action in retaliation for participating in a Board hearing
and because of your Union activity.

WE WILL NOT threaten to report you to Govemment authorities in order {c intimidate you as a
witness and to discourage you from participating in Board processes.

WE WILL NOT in any like or related manner interfere with, restrain, or coercing you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL within 14 days frcm the date of the Board’s Order, offer Jose Wilfredo Argueta, Jose
Martin Torres, Jose Michael Torres, Henry Hemandez, Marvin Hernandez, Roberto Reyes,
Javier Reyes, and Augustin Sabillon full reinstatement to their former jobs, or if those jobs no
longer exists, to substantially equivalent positions, without prejudice to their seniority or any
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other rights or privileges previously enjoyed.

WE WILL make Jose Wilfredo Argueta, Jose Martin Torres, Jose Michael Torres, Henry
Hernandez, Marvin Hernandez, Roberto Reyes, Javier Reyes, and Augustin Sabillon whole for
any loss of eamings and other benefits suffered as a result of the discrimination against them.

WE WILL within 14 days from the date of the Board's Order, remove from our files any
reference to the unlawful discharges, and within 3 days thereafier notify Jose Wilfredo Argueta,
Jose Martin Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez, Roberto Reyes,
Javier Reyes, and Augustin Sabillon in writing that this has been done and that their discharges
will not be used against them in any way.

WE WILL immediately rescind the unlawfully implemented new work rules which were put in
effect on July 21, 2015 regarding cell phone use and lateness.

DEEEP DISTRIBUTORS d/b/a/
THE IMPERIAL SALES, INC.

{(Employer)

Dated By

(Representative)  (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 1o
enforce the National Labor Relations Act. It conducts secret-ballot elections to determine
whether employees want union reprasentation and it investigates and remedies unfair labor
practices by employers and unions. To find out mare about your rights under the Act and how to
file a charge or election petition, you may speai confidentiaily to any agent with the Board's
Regional Office set forth below. You may also obtain information from the Board's website:

www.airb.gov.

Two MetroTech Center, Suite 1500, 5th Fioor, Brooklyn, NY 11201-3838
{718) 330-7713, Hours: 9 a.m. to 5:30 p.m.

The Adminisirative Law Judge's decision can be found at www.nirb.govicase/29-CA-147909 or by using the QR code
below. Altematively, you ¢an obtain a copy of the decision from the Execulive Secretary, National Labor Relations
Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202} 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF
POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER
MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANGE WITH TS
PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’'S

COMPLIANGE OFFICER, (718) 330-2862.
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Brooklyn, NY

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS
BOARD DIVISION OF JUDGES

NEW YORK OFFICE

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE
IMPERIAL SALES, INC.
' and 29-CA-147909

UNITED WORKERS OF AMERICA, LOCAL 660

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE
IMPERIAL SALES, INC,
and 29-CA-157108

HENRY HERNANDEZ, AN INDIVIDUAL
and

DEEP DISTRIBUTORS OF GREATER NY D/B/A THE
IMPERIAL SALES, INC.
and 29-RC-146077

UNITED WORKERS OF AMERICA, LOCAL 660
ORDER MODIFYING ORDER IN PREVIQUS DECISION

My Decision dated May 6, 2016 inadvertently omitted a ruling on the General Counsels’
request for enhanced remedies which was received in evidence as G.C. Exhibit 3. On May 16,
2016, the General Counsels filed a Motion to Modify Order, requesting that | modify the Order in
that Decision by granting their request for enhanced remedies.

After due consideration, | have granted the Motion in some respects and denied the
Motion in other respects. | have amended the Remedy, Order and Notice portions of the
Decision dated May 6, 2016, which should be substituted for the originai Remedy, Order and
Notice in the Decision dated May 6, 2016, as follows:

The Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

Having found that the Respondent has unfawfully implemented new work rules on July
21, 2015 regarding cell phone use and lateness, | shall order that it rescind those new work
rules. :

The Respondent having discriminatorily discharged and refused to reinstate Wilfredo

Argueta, Jose Martin Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez,
Roberto Reyes, Javier Reyes, and Augustin Sabillon, it must offer them reinstatement to their
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former positions or, if those positions no longer exist, to substantially equivalent positions,
without prejudice to their seniority or any other rights or privileges they would have enjoyed,
absent the discrimination against them. Further, | shall recommend that the Respondent make
them whole for any loss of earnings and other benefits suffered as a result of the discrimination
against them.

Backpay shall be computed in accordance with F. W. Woolworth Co., 90 NLRB 289
(1950), with interest at the rate prescribed in New Horizons, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medical Centsr, 356 NLRB No. 8 (2010),
enf. denied on other grounds sub. nom. Jackson Hospital Corp. v NLRB, 647 £.3d 1137 (D.C.
Cir. 2011). In accord with Tortilfas Dan Chavas, 361 NLRB Nec.10 (2014), my recommended
Order also requires the Respaondent to {1) submit the appropriate documentation to the Sacial
Security Administration so that when backpay is paid to the employees, i will be allocated to the
appropriate calendar quarters, and/or (2} reimburse them for any additional Federal and State
income taxes they may be assessed as a consequence of receiving a lump-sum backpay award
covering mere than 1 calendar year.

The General Counsel requests an Order that Wilfredo Argueta, Jose Martin Torres, Jose
Michael Torres, Henry Hemandez, Marvin Hernandez, Roberto Reyes, Javier Reyes, and
Augustin Sabillon be reimbursed for their search for work and work-related expenses, without
regard to whether interim earnings are in excess of these expenses. Normally, such expenses
are considered an offset to interim earnings. However, the General Counsel seeks a change in
existing rules regarding such expenses.

This would require a change in Board law, which is solely within the province of the
Board and not an administrative law judge. Therefore, | shall not inciude this remedial proposal
in my recommended order. The Board has recently stated that it will not order such relief at this
time. Goodman Logistics, LLC, 363 NLRB No. 177, fn. 2 (2016).

In accordance with the Board's decision in J. Piccini Flooring, 356 NLRB No. 9, slip op.
at 5-6 (2010), | shall recommend that the Respondent be required to distribute the attached
notice o members and employees electronically, if it is customary for the Respondent to
communicate with employees and members in that manner. Also in accordance with that
decision, the question as to whether a particular type of electronic notice is appropriate should
be resclved at the compliance stage. J. Piccini Flooring, above, slip op. at 3. See Teamsters
Local 25, 358 NLRB No. 15 (2012).

The General Counsel has requested certain enhanced remedies. In Federated Logistics
& Operations, 340 NLRB 255, 256 (2003), the Board, citing Fieldcrest Cannon, Inc., 318 NLRB
470, 473 (1995), stated that it “may order enhanced or extraordinary remedies when the
Respondent’s unfair labor practices are ‘so numerous, pervasive, and outrageous’ that such
remedies are necessary to ‘dissipate fully the coercive effects of the unfair labor practices
found.” Especially since a small bargaining unit is involved, “the probable impact of [the] unfair
lahor practice is increased.” Excef Case Ready, 334 NLRB 4, 5 (2001).

In addition, the Board has found that a broad order requiring a respondent from
engaging in misconduct “in any other manner,” instead of a narrow order to refrain from
misconduct “in any like or related manner” is necessary when a respondent has engaged in

2
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“such egregious or widespread misconduct as to demonstrate a general disregard for the
employees’ fundamental statutory rights.” Hickmoft Foods, 242 NLRB 1357 (1979).

In addition, in such cases, the Board has ordered a respondent to furnish periodic,
updated lists of employee names and addresses to the union, so that the union can help to
counteract the effects of these violations in its communications with employses, and to enable
the union to “present its message in an atmosphere relatively free of restraint and coercion.
“Federated Logistics, above, at 258; Excel Case Ready, above, at 5.

Further, the Board has required the public reading, by an official of the respondent, of a
notice to its employees, so that “they will fully perceive that the Respondent and its managers
are bound by the requirements of the Act.” Homer D. Bronson Co., 349 NLRB 512, 515 (2007).

The publication of the Notice to Employees has been found an appropriate remedy in
cases such as this one. Pacific Beach Hotel, 361 NLRB No. 65 (2014).

[ find that all of the above enhanced remedies are necessary to dissipate the serious
unfair labor practices which the Respondent engaged in. As set forth above, shortly after the
Union began organizing the employees, the Respondent immediately embarked on a campaign
to identify the Union’s supporters. The Respondent learned that Jose Michel Torres and Alex
Argueta were union adherents and discharged them, along with Jose Michel Torres’ brother,
Jose Martin Torres. Later, after five other employees filed a FLSA lawsuit, the Respondent
discharged them for not signing its unlawfully implemented rules concerning lateness and cell
phone use.

The Respondent’'s admitted violations of the Act by threatening employees with
unspecified reprisals, telling employees that it would be futile to select the Union, and
threatening them with discharge if they voted for the Union, all constitute serious violations of
the Act.

Finally, and most egregiously, the Respondent attorney’s threat to employees in the
hearing room that he would report them to immigration authorities and that if they testified they
would be caommitting fraud constituted exiraordinary intimidation of the employee witnesses. Not
only did it instill fear in them that they may be reported to governmental authorities, but it
conveyed the message that if they gave testimony they would be in legal jeopardy.

Accordingly, | find that the General Counsel has established good cause for the
impaosition of the above enhanced remedies, and | shall order that the Respondent be required
to undertake them.

However, | will not order two additional special remedies requested by the General
Counsel. The General Counsel requests an QOrder that the Respondent be required to “schedule
training for all employees on their rights under the Act conducted by a Board agent during paid
work time; and an Order requiring the Respondent to schedule training for all supervisors and
managers on compliance with the Act conducted by a Board agent during paid work time. No
Board precedent has been cited for the imposition of such Orders, and no detail has been given
concerning the nature or length of the training

DAO0221




10

15

20

25

30

35

Case 17-2250, Document 54, 02/23/2018, 2242094, Page225 of 238

JD({NY}-13-16

On these findings of fact and conclusions of [aw and on the entire record, | issue the
following recommended’

ORDER

The Respondent, Deep Distributars d/b/a The Imperial Sales, Inc., Bethpage, New York,
its officers, agents, successors, and assigns, shail

1. Cease and desist from:

(a) Discharging employees because they engaged in union activities, concerted
activities, and because they filed a lawsuit pursuant to the Fair Labor Standards Act.

(b) Giving its employees the impression that their Union activities were under
surveillance.

(c) Threatening its employees with unspecified reprisals if they selected the Union as
their collective bargaining representative.

(d) Telling its employees that it would be futile to select the Union as their collective
bargaining representative.

(e) Threatening its employees with discharge if they selected the Union as their
collective bargaining representative.

(f) Interrogating its employees about their involvement in a Fair Labor Standards Act
lawsuit.

(g) Threatening its employees with unspecified reprisals because of their involvement in
the filing of a Fair Labor Standards Act lawsuit.

(Mimpiementing new work rules and discipline regarding cell phone use and lateness.

(i) Threatening employees with legal action in retaliation for participating in a Board
hearing and because of their Union activity.

(i) Threatening to report employees to Government authorities in order to intimidate
witnesses and to discourage them from participating in Board processes.

1if no exceptions are filed as provided by Sec. 102.46 of the Board’s Ruies and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and ali objections to them shall be deemed waived for all purposes.
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(k) In any other manner interfering with, restraining, or coercing employees in the
exercise of the rights guaranteed them by Section 7 of the Act.

1. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days from the date of the Board's Order, offer Jose Wilfredo Argueta, Jose
Martin Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez, Roberto Reyes,
Javier Reyes, and Augustin Sabillon full reinstatement to their former jobs, or if those jobs no
longer exist, to substantially equivalent positions, without prejudice to their seniority or any other
rights or privileges previously enjoyed.

(b) Make Jose Wilfredo Argueta, Jose Martin Torres, Jose Michael Torres, Henry
Hernandez, Marvin Hemandez, Roberto Reyes, Javier Reyes, and Augustin Sabillon whole for
any loss of earnings and other benefits suffered as a result of the discrimination against them, in
the manner set forth in the remedy section of the decision.

(c) Within 14 days from the date of the Board's Order, remove from its files any reference to
the uniawful discharges, and within 3 days thereafter notify Jose Wilfredo Argueta, Jose Martin
Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez, Roberto Reyes, Javier
Reyes, and Augustin Sabillon in writing that this has been done and that their discharges will not
be used against them in any way.

(d) Rescind the work rules entitled “Employee Code of Conduct” which was implemented on
July 21, 2015, and notify the employees that it has done so.

(e) Within 14 days after service by the Region, hoild a meeting or meetings during working
time, scheduled to ensure the widest possible attendance, at which the attached Notice fo
Employees” to the employees shall be read to employees by Danny Bindra, Tony Bindra, Herb
Miller or Amjad Malik in English and in Spanish during work time, or at the Respondent’s option,
by a Board agent in the presence of the Respondent’s officials, supervisors and agents named
above. :

{f) Within 14 days from the date of this Order, publish in three publications of general local
interest and circulation copies of the attached Notice to Employees, signed by the Respondents’
general manager Tony Bindra, or his successor, and to do so at its expense. Such Notice shall
be published twice weekly for a period of 8 weeks. The publications shall be determined by the
Regional Director for Region 29, and need not be limited to newspapers so long as they will
achieve broad coverage of the area.

(g) Upon the request of the Union, immediately furnish it with lists of the names, addresses,
and classifications of all the Respondent's employees as of the |latest available payroll date, and

furnish a corrected, current list to the Union at the end of each 6 months thereafter during a
period of 2 years following the entry of this Order.

(h) Within 14 days after service by the Region, post at its facility in Bethpage, New York,
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copies of the attached notice marked “Appendix.” 2 Copies of the notice, in English and in
Spanish, on forms provided by the Regional Director for Region 29, after being signed by the
Respondent's authorized representative, shall be posted by the Respondent and maintained for
60 consecutive days in conspicuous places including all places where notices to employees are
customarily posted. In addition to physical posting of paper notices, the notices shall be
distributed electronically, such as by email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily communicates with its employees by
such means. Reasonable steps shall be taken by the Respondent to ensure that the notices are
not altered, defaced, or covered by any other material. In the event that, during the pendency of
these proceedings, the Respondent has gone out of business or closed the facility involved in
these proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the
notice to all current employees and former employees employed by the Respondent at any time
since February 17, 2015.

(i} Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroil records, social security payment records, timecards, personnel
records and reports, and all other records, including an eilectronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

{j) Within 21 days after service by the Region, file with the Regional Directer a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

ITIS FURTHER ORDERED AS FOLLOWS:
1. The Objections to the election are hereby overruled.

2. The proceedings in Case No. 29-RC-146077are hereby remanded to the Regional Director
for Region 29. He is directed to open and count the ballots of Jose Wilfredo Argueta, Jose
Martin Torres, Jose Michel Torres, and Manjit Singh, and issue a revised tally of ballots.

3. If the revised tally of ballots shows that a majority of the valid votes cast at the election were
cast for the Petitioner, | recommend that the Petitioner be certified. If the revised tally of ballots
shows that the Petitioner has lost the election, | recommend that the election be set aside, and
that all proceedings in Case No. 29-RC-148077 be vacated

Dated, Washington, D.C. May 25, 2016 % DML

Steven Davis
Administrative Law Judge

2 |f this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading “Posted by Order of the national Labor Relations Board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of the Nationai Labor Relations
Board.” ‘

DA0224




Case 17-2250, Document 54, 02/23/2018, 2242094, Page228 of 238

JD(NY)-13-16

APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we vicotated Federal labor law and has
ordered us to post and obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union
Choose representatives to bargain with us on your behaif
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT discharge you because. of your activity in behalf of United Workers of America,
Local 660, or your concerted activities or because you filed a lawsuit pursuant to the Fair Labor
Standards Act.

WE WILL NOT give you the impression that your Union activities were under surveillance.

WE WILL NOT threaten you with unspecified reprisals if you select United Workers of America,
Local 660 as your collective bargaining representative.

WE WILL NOT tell you that it would be futile to select the Union as your collective bargaining
representative.

WE WILL NOT threaten you with discharge if you select the Union as your collective bargaining
representative.

WE WILL NOT interrogate you about your involvement in 3 Fair Labor Standards Act lawsuit.

WE WILL NOT threaten you with unspecified reprisals because of your involvement in the filing
of a Fair Labor Standards Act lawsuit.

WE WILL NOT unlawfully implement new work rules and discipline regarding cell phone use
and lateness.

WE WILL NOT threaten you with legal action in retaliation for participating in a Board hearing
and because of your Union activity.

WE WILL NOT threaten to report you to Government authorities in order to intimidate you as a
witness and to discourage you from participating in Board processes.

WE WILL NOT in any other manner interfere with, restrain, or coercing you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE WILL within 14 days from the date of the Board's Order, offer Jose Wiifredo Argueta, Jose
Martin Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez, Roberto Reyes,
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Javier Reyes, and Augustin Sabillon full reinstatement to their former jobs, or if those jobs no
longer exist, to substantially equivalent positions, without prejudice to their seniority or any other
rights or privileges previously enjoyed.

WE WILL make Jose Wilfredo Argueta, Jose Martin Torres, Jose Michael Torres, Henry
Hernandez, Marvin Hernandez, Roberito Reyes, Javier Reyes, and Augustin Sabillon whole for
any loss of earnings and other benefits suffered as a resuit of the discrimination against them.

WE WILL within 14 days from the date of the Beard's Order, remove from our files any
reference to the unlawful discharges, and within 3 days thereafter notify Jose Wilfredo Argueta,
Jose Martin Torres, Jose Michael Torres, Henry Hernandez, Marvin Hernandez, Roberto Reyes,
Javier Reyes, and Augustin Sabillon in writing that this has been done and that their discharges
will not be used against them in any way.

WE WILL immediately rescind the unlawfully implemented new work ruies entitied “Employee
Code of Conduct” which were implemented on July 21, 2015 regarding cell phone use and
lateness, and notify the employees that we have done so.

WE WILL within 14 days after service by the Region, hold a meeting or meetings during working
time, scheduled to ensure the widest possible attendance, at which the attached Notice to
Employees to the employees shall be read to employees by Danny Bindra, Tony Bindra, Herb
Miller or Amjad Malik in English and in Spanish during work time, or at the Respondent’s option,
by a Board agent in the presence of the Respondent’s officials, supervisors and agents named
above.

WE WILL within 14 days from the date of this Order, publish in three publications of general
local interest and circulation copies of the attached Notice to Employees, signed by the
Respondent's general manager Tony Bindra, or his successor, and to do so at its expense.
Such Notice shall be published twice weekly for a period of 8 weeks. The publications shall be
determined by the Regional Director for Region 29, and need not be limited to newspapers so
long as they will achieve broad coverage of the area.

WE WILL upon the request of the union, immediately furnish it with lists of the names,
addresses, and classifications of all the Respondent’s employees as of the latest available
payroll date, and furnish a corrected, current list to the Union at the end of each 6 months
thereafter during a period of 2 years following the entry of this Order.

DEEEP DISTRIBUTORS d/b/a/
THE IMPERIAL SALES, INC.

(Employer)

Dated By

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-hallot elections to defermine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out mere about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's
Regional Office set forth below. You may also obtain information from the Board's website: www.nirb.gav.
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Two MetroTech Center {North), Jay Street and Myrtle Avenue, Suite 5100
Brooklyn, New York 11201-3838
Hours: 9 a.m. to 5:30 p.m.

718-330-7713.

The Administrative Law Judge's decision can be found at www.nirb.gov/case/29-CA-147909 or by using the QR code
below. Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations
Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS

NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL QFFICE'S

COMPLIANCE OFFICER, 718-330-2862
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UNITED STATES OF AMERICA :
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29
‘ X
Local 660, United Workers of America,
Complainant, Case Nos.: 29-CA-147909 &
157108 & 146077
and

Deep Distributors of Greater NY d/b/a
The Imperial Sales Inc.,

Respondent.

X

RESPONDENT’S EXCEPTIONS TO THE
DECISION OF THE ADMINISTRATIVE LAW JUDGE

Respondent, by and through the undersigned Counséi, asserts the following exceptionj:s to
the findings, conclusions, remedies and orders of the Administrative Law Judge at the citation'.s to.
the Judge’s Decision set forth below:

1. ALJD p. 1 Statement of case

The ALJs finding that he based his decision on charges and amended charges ﬁled by

United Workers of America, Local 660, and Henry Hernandez against Deep Distriblitjors

of Greater NY d/b/a The Imperial Sales on October 30, 2015. S:

2. ALJD p. 3, lines 5-6
The ALJ’s statement that he made his decision based upon his observations and consideffing
the briefs of all parties.

3. ALJD p. 3, lines 28-30 and footnote 3
The ALJ’s findings as to Respondent’s hierarchy and characterizations of arguments made

at trial regarding corporate entities.
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ALJD p. 4, lines 4-6

The ALJPs findings that Miller was in charge of a discreet area of the Warehouse.
ALJD p. 4, lines 50

The ALY's findings that Malik occupies a position of trust.

ALJD p. 30, lines 30
The ALPs findings that the Union filed a petition seeking to represent Responde;élt’s
warehouse employees.

ALJD p. §, lines 40-43

The ALJ’s findings Argueta testified credibljr, when in the same sentence, the ALJ
concedes that he must discount the same testimony. . |
ALJD p. 4-5, Footnote 4 7
The ALJYs findings that Reyes rehabilitated the multiple instances of dishonesty and
inconsistency found in his testimony. |
ALJD p. 6, lines 23-34

The ALJ’s findings énd mischaracterizations of testimony that work was not slow while
the remaining employees testified that their individual workloads increased after the lay?ffs
and the identification of new employee hires without identifying the date(s) of hire leflch

spans an approximate six (6) month period of time,

10. ALID p. 6, lines 44-46

The ALY’s findings that it was reasonable for Miller to have been aware that the Union was

seeking to organize Respondent’s workers.

11. ALJD p. 7, lines 22-24

The ALJ’s findings that Jose Michael Torres was not subjeet to employee discipline. '
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12. ALJD p. 8, lines 7-9 ;
The ALY’s findings that the month of March does not follow the Christmas holiday in time.
13. ALJD p. 8, lines 15-37
The ALJ’s findings that Bindra could not provide definitive testimony regard;ng
terminations and layoffs experienced by Respondent in the five (5) year period of ﬁme
leading up to, and including, the year three (3) employees were laid off in March of 2(;%15,
as well as the detailed financial information provided regarding sales volume.
14. ALJD p. 9, lines 10-27
The ALJ’s abrupt and inconsistent application of the Federal Rules of Evidence as a mé;ans
by which to exclude Respondents’ use of documentation introduced by Counsel for?:-the
General Counsel.
15. ALJD p. 9-10, footnote 6
The ALJ’s findings that inconsistencies in testimony are immaterial.
16. ALJD p. 11, lines 39-47
The ALJ’s findings that a tape recording was accurate simply because it was accompalz;ﬁed
by a transcript of the recording, without allowing substantial questioning or access to:‘ the
original recording as a means by which to determine éuthenticity.
17. ALJD p. 13, lines 9-14
The ALJ’s selective manipulation of facts as a means by which to substantiate test'unbny
“of events occurring in the aftermath of a taped meeting discredits prior testimony thaf;the
allegations contained in a Fair Labor Standards Act lawsuit were admitted to be false.
18. ALJD p. 14, lines 14-16

The ALJ’s findings that subpoenaed time records were not produced.
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ALJD p. 14, lines 44-45

The ALJ’s findings that employees had never been disciplined before, or that their

‘discharge for refusing to abide by safety and attendance policies admitted to be reasonéble

was, in any way, inappropriate.

ALJD p. 14-15, lines 50-6

The ALJ’s findings that a subpoena was not complied with regarding the numbe.r_i of
employees who signed new employee policies and accepting as accurate Counsel for. the
General Counsel’s blatant misrepresentations regarding subpoena production and that ch)
documentation was provided to support Respondent’s claim. I
ALJD p. 15, lines 35-36

The ALJ's findings that employees were not told that if they refused to acccpt-j;the
attendance and cell phone policies they would be terminated.
ALJID p. 16, lines 24-26

The ALY’s findings that employees credibly testified as to what they heard and that they
understood what was said. :
ALJD p. 16-17, lines 40-2

The ALY’s findings fhat Argueta’s repeated, consistent and substantial inconsistencie; do
not undermine his testimony.

ALJD p. 18, Fooinote 8 .
The ALJ’s findings that Mendoza’s testimony which was obviously false alleging thatfthe

ALJ witnessed statements that the ALJ disavowed does not render the testimony of

Mendoza unbelievable,
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ALJD p. 17, footnote 9

The ALJ’s findings that Fabres’ admittedly inaccurate testimony is immaterial and does
not undermine his tesiimony. |
ALJD p. 18, lines 24-37

The ALJ's findings that despite numerous acknowledged inconsistencies in content, dg}es,
locations, and identities, General Counsel’s employee witnesses were worthy of credit‘:’émd
the unlawful discounting of their direct responses to questions about their spec;iﬁc |
allegations of the complaint.

ALJID p. 18-19, lines 39-6

The ALJ’s findings that Respondents’ testimony was not credible when he refused to
permit clarification of questions and further, allowed General Counsel’s m}hltelligfjiﬁsle
questions to be asked of witnesses and his attempts to embarrass Respondents’ Wimesses
in retaliation for seeking clarification of those questions,

ALJD p. 19, lines 45-47

The ALJ’s findings that there is as much work to perform in each respective arca of the
warchouse without any basis for the conclusion.

ALJD p. 30, lines 30-35

The ALJ’s findings that Torres and Argueta belicved that their activities were uﬁde:r
surveillance.

ALJD p. 21, lines 5-20

The ALJ’s findings that there can be no doubt as to Febres® purpose.

ALJD p. 21-22, lines 25-6

The ALJ’s findings that the General Counsel has met their burden of proving motivaﬁng
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factor, three (3) employees were discharged for Union activity, Respondent harbored
animosity toward the Union, and their existed the impression or suggestion of surveillance.

32. ALJD p. 22, lines 4
The ALD’s findings that Respondent has not met its burden of establishing the layoff of
Argueta, Torres and Torres were for economic reasons. |

33. ALJD p. 22, lines 20-40
The ALJ’s findings that the documents introduced by the General Counsel did not estab}ish
that the first quarter of the last five years resulted in employee layoffs and that the finaneial
records introduced by General Counsel did not support the financial basis for the layoffs.

34, ALJD p. 23, lines 5-10
The ALJs findings that employee misconduct was condoncd by the Respondent and
therefore should be condoned by the Board. |

35. ALJD p. 23, lines 10-20
The ALT’s findings that a three week overlap in employment connotes anything other than
an overlap, |

36. ALJD p. 23-24, lines 45-8
The ALJYs findings that employees were threatened with unspecified reprisals E‘-zfmd
Discharge.

37. ALJID p. 24, lines10-25 .
The ALJ’s findings that employees were interrogated and threatened with unspecified
reprisals concerning their involvement in a FLSA suit.

38. ALJD p. 26-27, lines 5-31

The ALJ’s findings that the implementation in written form of existing work rules was in
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response to protected activity and a violation of the Act.
39. ALJD p. 28, lines 34-40
The ALJ's findings that employees testified consistently regarding allegations of threats
made in the hearing room.
40. ALJD p. 29, lines 19-33
The ALTs findings that employees were threatened with legal action in reta]jation- for
participating in a Board hearing and because of their Union activity. l
41. ALJD p. 36, lines 16-20
The ALJ's findings crediting the testimony of Mendoza.
42, ALJD p. 36-37, lines 30-5
The ALJ’s findings that despite admitted physical contact and cursing by Mendoza, that it
was short in duration,
43. ALJD p. 37, lines 15-20
The ALJ’s findings that Argueta was present during the physical confrontation prior to the
Union Election.
44. ALJD p. 37, lines 30-40
The ALJ’s findings that Zabell was responsible for the physical altercation prior to‘the
election.
45, ALJD p. 37, lines 40-51
The ALJFs findings that the physical altercation prior to the election did not interfere with
the employee”s free and non-coerced choice in the election.
46. ALJD p. 38, lines 48—49

The ALY’s findings that the election reflected employees® free choice and its overruling the
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objection interposed during the hearing.
47. ALJD p. 4, lines 4-6

The ALJ’s findings that Miller was in charge of a discreet area of the Warehouse.
48. ALJD p. 39, Conclusions of Law and Recommendations in their entirety.

The ALF’s findings that Respondent violated Sections 8(a)(1), (3) and (5) of the Act.
49. ALJD p. 40, The Remedies in their entirety.
50. ALJD p. 41, The Order in its entirety.

51. ALJD Order Modifying Order in Previous Decision in its entirety.

Dated: Bohemia, New York
June 22, 2016

ZABELL & ASSOCIATES, P.C.
Attorneys for Respondent

e
Saudl D. Zabell
L SOCIATES, P.C.
ate Drive, Suite 103

ohemia, New York 11716
Tel.: (631) 580-7242

- Fax: (631) 563-7475
szabell@laborlawsny.com
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